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PLEA BARGAINING IN CRIMINAL JUSTICE SYSTEM-
ALLENGES

CONSTRAINTS AND cHl
Dr. Ashwini P2

Nirupama D**

Abstract

nal justice systent
.ation the hitches of the criminal justi
plea bargaining swooped in t

quacy of the criminal justice system in India. It has

bring about a balance between offence
egardless of the incorporation of .
ty of the system was not
a bargaining is

tin the

mechanisms for the prevention of

e intention of the crimi
ce system, the
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overburdening of the courts,

me are instated.
o be
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= . domin
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ant drawback being
solution to meet the inade
d as a weighty mechanism to
iling punishment for the offence. R
doctrine within the working reali

the juxtaposition of the stance of ple

- —_—
= committed and the enta

the said redress, the sWay of the
welcoming. In light of the same,

v

very
D ';; of predominant value which aids in reflecting the pathway towards its developmen
3t criminal justice system.
5 i Key Words: Criminal Justice System, Plea Bargaining, Speedy Redressal, Overburdening,
) Efficiency
D
Introduction

« Justice delayed is justice denied’ is a benchmark principle in the realm of law.

m is built on the bedrock principles of natural ju
man rights and the. development of the same in different

Criminal justice syste stice, rule of law,

democracy, protection of hu

s of criminal justice i.e., to prevent and regulate crime, to

to safeguard the rights of victims and those in dispute
litate those found guilty of crimes, and to generally

e and criminality.’ The path to victory of an efficient

spheres is to meet the end goal
maintain public order and peace,
with the law, to punish and rehabi
protect life and property from crim

cﬁl“in i 1 H ¢ . N
al justice system lies in the harmonious working of the institutions within the syst
em .

*BA, LLB, LLM, PhD, UG
Aneay , PhD, UGC-NET, K-SET, Assi
G » ’ , Assistant Professor
..r;‘;“:i““’{\;md‘cs and Research in Law, Mangaluru of Law, SDM Law College, Centre for Post-
"Narman Jain (}*lcops.). FII1, LLM, visiting Facully at JSS Law:College (Autonomo
L Mamg:cmnuca\ Analysis of the Criminal Justice System in India® (2022) SUs), Mysuru
ent & Humanities ﬁlc:lIIC:IUsers/Nirupama%20Dinuknr/Downﬁ) ;‘s‘;emational Journal of
ads/Critical-Analysi
3 -Analysis-of-

the-Crimi A
minal-Justice-System-in-India.pdf accessed on 18 March 2023 :
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nal justice system !

h ming being the speedy disposal of Cascs,
s 1 shortco!
‘here its foca
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and other functionan! ) \\
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. 1 B
its efficiency, W jon to the discrepancics in the Clim; "‘ek

of plea bargaining is 3
system. Plea bargaining -
scntencing and other concessions 1

bea solut . ng|.
dvocated t°dcsaide to be the process by which th, S%J‘kk
be . S
- n exchange for guilty plcas in crimina] Cases yy.

L2 .
i nd justice. :
unt concerns for cnme control and )
one of the paramo!

L1 i lex which j
1 justice system 1s comp in

. f the adversana

In India, the naturc o

resulting in superq
. us, consequently resul Uoyg Ay
jction & criminal cases arduous, 5
the conviction in the

i ¢ about as an answer and a cost-cffective remegy, o
8 cam
Yet again, plea bargain

o beam of hope ¢, .

i q 'usﬁmsyﬂmncp‘“bmmgwnssemasa_c ) P 0 the ag,
ineffective § behind bars owing to the delay in trial and provideg ey
who were subjected to years o toiBmodooE clk .

cdy thus injecting the criminal judicial system to disp ming) Qay
timely remedy thus
expeditiously?
AD ion of Plea Bargai . o
According to the Black’s Law Dictionary defines the term ‘Plea Bargaining” as the Proce;

whereby the accused and the prosecutor in criminal case work out a-mutually Satist‘act.,,y
disposition of the casc subject to the Court approval. It usually involves the accusey :
Pleading guilty to 2 lesser offence or to only one or some of the courts of a multi-coyy, |
indictment in retun for a lighter than that possible for the graver charge.* Additionajyy,
Oxford Leamer’s Dictionary® itcrates “plea bargaining® as the process of making a
armangement in court by which a person admits to being guilty of a smaller crime in the
hope of receiving less severe punishment for a more serious crime.

Furth pring of the pt lies in the Doctrine of Nolo Contendere, 'J3°
1n Fox v Schedit® and in State ex rel Donald Edward Clark v Adams™

e, the well,

, the plea of *No/o

*William M “Plea Bargaining: Iis Effect on S ing and Convictions in the District of Columbia®
(1979) 70(3) hu// schol. la h -edu accessed on 18 March 2023
M Ashraf and Absar Afiab Absar, “p|

2 Bargaining in India ~ An Apprajsaye (2020)
BUps /v 342783286 _Plea_Bargaining_in_India_-An Anrr o S20 »
e S Plea_| 2_in_| ~"AN_Appraisal  accessed
“Plca B ing. Black's Law Dictionary, (8% edition, 2004
30xford = s Dicti y ..’r 1 ,) icti ies.com/defin: "
bargainings.—. uxx-ﬂ/.zf‘/.CB%B&pli’/-CB‘/.90‘/.10b'/dC9'/9l'/»CD‘/90l‘/-C9’/.Al'/ ACO%A
%‘:ﬂ%IFJM/JOa%IOMEAZMou‘/-ZDcdm u:us:ed onl8 ;vfln:h 2023 0%99". #AA%

- Schedit 84 S.E2d 259 (1954)
shkn-dDoqudwudCluﬁ v Adams 1) S.E2d336 (1959)
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 wynconstitutional coercion

lea bargains. But the Supreme Court unanimously affirmed that the *prese;
4= P

§ ws.-history-war accessed on 18 March 2023
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» also called ‘Plea of Nolvut* or * oy, Contendeye

i Means, « 4 :
C‘,nrtnd dvis doctrinc, is also, cxpressed as an implicd coinfisy > 1do not wish 4

ion,aqm; confesc:
i gui i emn essii
con'e” & of ilty, morc likc a sup, UMETary for pleag; on of

ing guilty, 1 is
ill not cont " a forma
n that the accused will not contend, a query directed ¢ the Courg 1 decid,
- romise between the Governmeng and the cona
of guilts 2 P .

+ on the part of the accused that the charge of the 4, ™
n i X Cused
of cmcthc purpose of a particular case only. It js Doteworthy thag o,
ruc [ord o is not ipso facto, a matter of right of the accuseq but
cndC!

t Ji 3

con - conccmcd to accept or reject such a plea.
0!

the €

uilts
gectart®

and a Governm ent
ust be considered a5
5102 of plea of 1,
within the discretion of
Along these lincs, aplea barg.ain isa contractua] agreemeq
used pcnaining to the disposition of 2 Criminal ¢J
c:::agrecmems, it is not enforceable untif 5 judge
c

tbetween the Prosecution
TBe. However, unlike mose

PProves it’, ie., discretion of
canfﬁ:jgc is given duc importance keeping in mind the various facets o
theJ¥

fa particular case,
ining in India
;< of Plea Barga
pasis ©

and th

Thelfoncept of plea bargaining owes jts basis to the American Crimina] Justice
.and has significantly evolved in the Uniteq States. According to this model, plea

syS“’f‘ ing is the pre-trial negotiation between the defendant and Prosecution during which

bari::::lw ds guilty in exchange for certain concession by X

acc!

the prosecutor.!® The jgeq
hind this model is originally to reduce either the sentence or the
bel

€ seriousness of the charge.
I the US, more than half of the criminal cases end before the Bench results in guilty pleas.

ength of their
scatence. 1! The constitutional validity of plea bargaining was recognised by the US courts
in the pioneering decision, Brady v United States'2

In most cases, this is done solely with the intention for a reduction in the I

wherein the question as to
was raised, which had the potential to curtail the use of

e R = R 8
ining i ian Crimi ions for Copfessis
Santhy, Plea Bargaining in U S and lndl?_n Criminal Law Confessions i¢
;’(([)‘;}ﬁs,‘xnk Taw Review http/iwww. nlii.org/in/j ALSARLawRwW/
on 18 March 2023

%Gale Encyclopacdia of US history hups://wwiw.gale.convebooks/9781414431 178/gal

'Rosie Athulya Joseph, ‘Plea Bargaining: a means to an end” hupdl\\‘r)w;‘mnnnupanco
roundup/326/Anticles/Plea%20bargaining.pdf accessed on 18 March 2!
Brady v United States (1970) 397 U.S. 742
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des adequate protection againsg coercj,,
rov

counselitselfP s arc upheld to facilitate their

Fith Ameadment Tigh

ics of rccommendations by law commission
ly because the agree, . fer a scric afions b
\ oty further held that mere y Breemey, Wag ony 4 in India, 2 inc has been given due consideration in the legislation and
coluntary. te! f ctnn 3 A e e .
VO 1 may esul in a death scntence, would not outlayy, Abary,.. 1 lncoﬂ"o’“ Jations- This do s t the cond prevailing in
that the f Bordenkircher v g, meh anncr takin,
in the casc 0. Qyegsly " co! m
Subscquently, 1 » the

",
::rm:rl“:‘j !
jrop! 2

ouf court 'bﬂ“’ Commission ©
th
‘ in the 142, 154

held the constitutionality of Plea Bargaining and noteq that there i
up

f India has successfully advocated the introduction of *Plca
i i 3

- n or duress if the accused person is free to cither aceept op ejee o

coercion or duress

and 177" Reports. The 142™ Report? st out the rationale
the prosecutor during the negotiation process for Plea B""Eaim},

. be given a statutory shape in India. This Report
pargoini"® . ing and the way it should be gi . i 1o offences
. inil 1i 1 an exper

edents supported the possibility of ruling out that Plea bilrga,‘n of ple? bnrgﬂ;n(hnl this idea be — f 1 : years and/or fine. It was also

JPrecECE s ende < jsonment of less than seven

. . ith impnso! :
unconstirutional under Fifth, Sixth, and Fourteenth Amendmcm Tighy reco e Punish;.blc wi bargaining can also be in respect of nature and gravity of the
. s 1S 3 hic! t pleil
under the American Constitution. Wl jed tha
1

rccommen

The accused has three options with respect to pleas: guilty, . and the quantu

f punishment. It was observed that the said facility should not
m O

not guihy h i3 ffence bitual offenders and to those who af': accused o[sod?-econo::nic offences
nolo contendere. In plea of nolo contendere the defendant answers the chargc; A 1 be available to hal d thosc accused of offences against women and children. )
ot by delinng o dispue oradmit the fact of his or her guile, g, defe \. of a grave na“.“e:; scheme for plea bargaining in India and pointed ou:.!ha! ” Sf"ml
Pleads nolo contendere submits for a Jjudgment fixing a fine Or sentences the 1t outlinc! by the accused in jail before of trial the
or she bad pleaded guilty. !¢ The difference is that a plea of nolo Contendere i

cases the time, 5 hich can be awarded to them if found guilty** thus resulting in a
t wi
used 10 prove wrongdoing in a civil suit ¢

tary ' imum punishmen ing wi £ criminal
or mone damages, by aplea of guilyy. Y maxim! P“"‘ The 154" report recommended dealing with huge arrears o! crunma
Plea Bargaining: Outlook in India Y denial of justice: Bl o to reduce the delays in the
— . terated the ne r gi
The Law Reform Commission of Canada defj ‘plea bap, , cases.2* It reite
2Te=ment by the aceuseq Baining

e . rE Py ]
sminal trials and appeals and also to alleviate the suffering of under trial
f crimi
disposal ©

£ t o & 7
. 26 The recommendation of the 154® Law Commission Report™ was buoyed by
pnsoncls-

th 3
Law Commission in its 177 Report?.
the

fP) .
bargain ;U : '“,B"unu‘;

. ion® /iwww.goforthela
s Ia Considery; r 2, Suman, ‘Plea Bargaining - A Practical Solution’ bap

""h"'"' : iEhtsor g/ "“"""r:;.x;,h‘ Rights of the Accused", (201§ SO e Bt on 18 March 2023

"Supra " Yes. 434y S, 35 ~acCuseq J°“’nil/conu

‘.:,"M' "" = 7 (1973), dccessed o 1g March 2023 ‘quences-of-pla

i meot for Offenders who
ULaw Commission of India Report No. 142, ‘Con§=§5l°.°::£7“ live.com/L
Initiative Choose to Plead Guilty without any 8
accessed on 18 March 2023
», ng
"f(':nir:l Shah v State of Bihar, AIR 1981 SC 928.
BSupran 1l
u,

Group, Weg:,
Law Ref ® Encyciopac gy 2
Otigwy, form i of| “"'tnqa Law, (3. .
Rl laformaijgn o2ada, Crimingy L2V, (2 Sdition, 2004)
*/d, H . Peedure; ol of the
' Process (wory,
oumal 84 (1975), 7.

ing Paper No, 15)
1314

A 1973 (Act No.X
X Criminal Procedure,

PLaw Commission of India Repon No. 154 ‘The Code o on 18 March 2023

h i nic.

port_four 2001°
*Law Commission Report No. 177 ‘Law Relating to Arrest
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cc on the reform of criming) jusyj

jtt
the Cornmut
g )Malimﬂ‘h” stated that the Xper;

e Report o

in of J " C
Chairmanship of]a ining being 8 means for the disposy o o
geace o P il justce. 18 15 TEport,the oy,
- . I

ining be introduced into the crimina] Justice

the

was an eVt

that a syst ted criminal cases and expediting ¢, "oy
facilitate the dispos?! ofaccuml® minalj,

30
. on the courts- .
tomdunns‘h‘wdm ining Was brought in as a result of o ;.

fplea barga!

The process © +troduced 3]
t Act introduced Chapter :

roduced in 2005, The Ameade® XX

W
Criminal Procedure, 1973 aod DoV ' ]
bapising o be sed i cimisal cases. According 10 this Chapter, pley barga?l
g . .
lsimed only o offences that are pepalized by imprisonment below seveq y,,
accused has been previously convicted of a similar offence by any court, the, Yy

has Sections 265 A to 265 |, whicy

B

204 1 be cotiled 10 lea b argaining* The judgement delivered by the Counh%b}‘

chapter shall be final and no appeal except under Article 136, Article 226, ap, d’ %,

under the Constitution of India u
The Government Order issued in 2006 explains emphatically that ple, b;
caanot be availed for offences affecting the socio-cconomic conditions of the ¢,

offences under the enactments such as, Dowry Prohibition Act, 1961, the Commie:

Sati Prevention Act, 1987, the Immoral Traffic (Prevention) Act, 1956. the S(; . )
-
tbe ag

PCommittce on Ref;
orms of Criminal Jug;
Btips://www. /e ustice
*Supra 29 T gov.in/siesdefaullfies
"The Code of Criminal
Procedure (.

09/TheCC}  Amendment) Act, 2005
SChapier XXIA 16 the Code i %2C2005%38 19,5, "‘"”-’/wv:w,..,}n_ £
VSupinder Kaur, Ratantal & of Criminal Procedure, 1973 N'“‘"“"«m ||z°"'“/‘“e:/d=fauluﬂl=
MSuprang Dhirajlal Criminal Proce ;. Code March 2023,

LexisNeyy)

s - |

°0 18 March 2023

P ,c‘"unmquu T i
W—’“““‘_‘vﬁmp:;m’ Ministry of Home A fairs (s

Plca bargaining can be classificd into three kinds. Firstly, charge bargaining which
refers 1o @ promisc by the prosccutor to reduce or dismiss some of the charges brought
against the defendant in exchange for a guilty plea.’ Further, sentence bargaining is a
scenario where a promisc by the prosccutor is made to d a specifi or
{0 refrain from making any sentence r dation in ge for a guilty plea.’ Both
of thesc arc commonly used but is not restricted. Besides these forms, fact bargaining is

also an option where defendant admits certain facts in exchange for an agrecment not to
introducc any other facts as evidence.’” Alongside these,

P bargaining occurs when
an accused or his lawyer negotiates directly with a prosecutor or a trial judge conceming

the benefits that may follow the entry of a plea of guilty and on the other hand, implicit
bargaining occurs without face-to face negotiations >

Judicial Stance of Plea Bargaining

The preliminary case that witnessed the concept of plea bargaining was in

Murlidhar Meghraj Loya v State of Maharashtra® where the Supreme Court held that the
pt of plea bargaining is i

1 and it is wrong on the part of the State to enter into
d. It must enforce the law. This procedure as observed here,
was unfair, unreasonable and unjust and was found violative of Article 21 of the

an agr with the

Constitution*. The same was further acknowledged in the case, Kachhia Patel Shantilal
Koderlal v State of Gujarar*' and anoth

and the pt of plea b

gaining was held
unconstitutional. Additionally, the Court also held that the

pt of ‘plea bargaining’ is
polluting the pure fount of justice and is also against the public policy of India.

In Thippaswamy v State of Karnataka*?, the Hon'ble Supreme Court observed that
a conviction of an accused rested on plea bargaining is contrary to public policy and
violative of Article 21 of Indian Constitution. In Kirpal Singh v State of Haryana*®, the

3Fred C. Zacharias, Justice in Plea Bargaining, 39(1998) Wm. & Mary L. Rev. 1121, 1138.

3S. Nicholas, Plea Bargaining and lts History, 79(1979) Columbia Law Review 1-43.
YSupra 36

MPriyanshi Dewan and Sparsh Jain, *Plea Bargaining: Indian Law Overview®, (202!
Joumnal of Law M & ities hups:/www.ijlmh com/wp. pl
Indian-Law-Overview.pdf accessed on 18 March 2023

3Murlidhar Meghraj Loya v State'of Mahirashra (1976) 3 SCC 684

“Kasam Bhai Abdul Rehman Bhai Sheikh v State of Gujarat (1980) 3 SCC 120

4'Kachhia Patel Shantilal Koderlal v State of Gujarat and another (1980) Cr.L. J 553 G
“IThippaswamy v State of Kamataka 1976 Cr.L. ] 1527

4Kirpal Singh v State of Haryana (1999) 5 SCC 649

‘;\\‘: Aﬁ;\\[‘\,l
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Hon’blc Supreme Court held that neither the Trig) &
! oty

jurisdiction 10 bypass on the basis of a plea bargain, ¢ . nop the
] inj .
law. State of Uttar Pradesh v Chandrika®, the Apex Coury "'"’um N h'm.
n
hc]d tha, len%\

of the criminal cases by means of plea bargaining apg m
us

] Oy,
Suprcme Court poinlcd out that allowing plea bargainin g t d,:c'.de :lq
n Ing; t
subverting the mandate of law.* 1a “’ould

However, taking into account the views of a larger soio
introducing the concept of plea bargaining especially in sPccig:; of pe,
High Court appreciated the same and noted in the case of i o,
Harchanji Thakor*® that, “The very object of law is to provide eas ¢ o g, o
justice by resolution of disputes, including the trial of crimina] ca:’- chcap .
present realistic profile of the pendency and delay in disposal in ghc"':dnnd °°ﬁs,

m

and justice, fundamental reforms arc inevitable. There should not b ."l'sxi:u
C anyt

lh - .. . i v.
.us bc-s:uz:l that plea bargaining is really a measure and redressa) hing shlic:q
dimension in the realm of judicial reforms.™? and it

Dichotomy of Plea Bargaining in India

Plea bargaining i itive i
e argaining in a positive light can be seen as an option ft
or certainty by trading i i o,
g in the risk factor of ini
o, r of obtaining a great
uction in Charges and lighter sentencing can d -
n dey

accused for mij
or minor oflences, Ev em helpfy)

B ) ‘ cnaslight reduction j
Is crucial. Avoidance ofjail time is a huge ; ion in the number ofyears of impri >
u riso,

SCntenee

{0 sign a plea agreement,**

Y cxped,
reduce the burden on the Co pediting the process of (. .
stigma attach urts of law, Circuit ; rial which ult
ched to sentencing and ayo; ously |
oi

the d .
¢ defendanis if they want the " ds unwarranteqd publici
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0 be wra
pped u, :
T~ P quictly. The multitude of hasslé
“Murlidhar M,:,,'::“;' Chandrita 2000 ¢, :
agone of Gujarat y " Loya v Suie of Man, r.LJ. 384386
pra atwar Harchapis 1. - 2shira )
nig hanji Thako, (200?)956) 3scC ey
rLJ. 2957
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March 205y - *WYersnjuri Advantages ang p;

023 sts.c f isad)
oMY aticle/adyangg e 2553 Of Plea b
argaining®
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-du.ldvnnn‘;“_‘.,,-_mml

-bargain
64 &/ accessed on 18

" this 8

shajy 2 4‘
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hc acc"-‘ed :~ !

icity to protect the digu'lyo}

(hat come with going to trial, timec, cxpensc and exp can be ptionally draining on

dch""““(' and thereby scck a plea bargain just to avoid the same.*? One of the merits of
8 . .

ystem is that it helps the court to ge its work capacity, and hence lting in a

<duction of the backlog of cascs and additionally relicves the magistrate of the burden to
r

rcparc ® detailed
The downsi
s2 whercin the enforcement agencics beccome Jax with respect to the

judgment.®® This relicves the burden on the Public Prosccutors as well.!

dc of plca bargaining is that it may lead to poor investigatory

proccdurcs

{nvcsligntion
pargain docs not make the criminal record of an innocent go away. Therc exists a b

thatit provides an casy way out to the offenders and thus, unfair on the part of the victims.
plea pargaining indircctly shows the i of the traditional proced ral laws and
the inadcquacics of the Gover t.3 The procedure cntails Itation with the police
cvidence and other factors and this makes ground for the crecping in of
and threats etc. to the accused or the victim®*. To this, anti-social
can both gain control of the negodmions.” The
avictions in order

practices because they have a gateway to a plea. Mecre acceptance of a plea
acklash

on matters of

corruption, cocrcion,

clements, muscle, and moncy power
innocent accused would capitulate to wrong compromiscs and wrong o
1o escape from the ordeal of 2 prolonged and expensive trial, resulting in the innocen!.(o
sc faith in the criminal justice system.> Plea bargaining can also be construcd as violative

ped in Article 21 of the Constitution that no person shall be dep!
of his liberty except according to the procedure established by law.” The discrclio‘n \S
vested with the judges to accept a plea deal and can rcject it if found the ple2 bfam 15.

n bad faith.* Plca bargains also climinate the chance of an appeal-

lo .
rived

of'the principles enshri

being offered-i

49, 5 1
"'ﬁ(_ Singla *Plca Bargaining- A Speedy Justice for under- trials
/d.

sigypran 38 -
”Slfphen 3. Schulhofer, *1s Plea Bargaining In¢’

34)c(f Palmer, + Abolishing Plea Bargaining: AR

im. L. 505. .
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(Boston G.K. Hall 1977)
seperbert M. Kritzer, *Tho Just
Press, 1990) 16.
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