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o Abstract
1
. Act of God is an eﬁ’ecnve defence in Tort Laws for damage or loss suffered as
v consequences of natural disasters. The wrong doer can escape liability by pleading
13 Vis Major or Act of God. It is based on the principle that man can be made liable
) only to damages caused by his actions and not to those factors which are beyond lzzs
h cotidt ul cansed U\/ [Hc'jlll v o/ Cnature ll/u., i cuuuo lncessaiit qux.) fteini jcarnc, tsunan
P
a® carthquake etc. But the series of natural calamities occurring around the globe at
\ 8 unprecedented frequencies raises a question, if these are really Acts of God or whether
") mankind is responsible for the occurrences, if so how relevant is the defence of Act
e of God? This paper tries to examine the nexus between the natural occurrences and
;@ industrial developments creating and ecological imbalance, and the relevancy of
% denial of liability based on the justification of Act of God.
W Key Words: Natural Disaster, Liability, Act of God, Damage, Foreseeability.
L Introduction
Y% Act of God is an act caused by the forces of nature without the intervention of any
'Cj human agency. The damages caused by flood, excessive rain, earthquake, landslides
f/t and such other natural calamities can be termed and blamed on Act of God. It is a
'® general defence available against the damage caused by natural forces which 'is
Y unforeseen and could not have been prevented by human agency. Act of God also
Y known as Vis Major can be pleaded as defence in cases that are so extreme, that any
It ' human agency could not have foreseen or predicted it, as such event has never. been
y | oc;urred since time immemorial. The crucial question is, in the present. era of/
- i
'y 4 ndustrialisation and modernisation is, how ethical it is to plead Act of God fop the
al damages caused by natural calamities, when in reality it is not free RN
Yid '; influence? _ 5y '@)\})‘ 3
e The unscientific modern developments have led to Serious irr S
e, & environment resulting in unpredictable cli ; SO Py
i 1 calamiities: Thafe £ p th mate change causmg at strophts naturqlr M
) 1 s. The frequency in the occurrence of thege events hates 2
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ponder over the fact, if these events are natural calamities or man-made disasters. @
The floods followed by landslides in Coorg and Kerala in the year 2018, the Tsunami
that washed away tens and thousands of life and crores of property beginning from
2004 and subsequently, the floods of Uttarakhand, and extreme heavy rainfalls in [ BY
Mumbai, Kerala, Karnataka that had thrown life haywire are a few instances of this P i
common phenomena. Especially heavy rainfalls and the flooding in the cities causes - ‘
havoc, leaving the people stranded for days together in water logged places without o
food, water, power and shelter is a common feature in the monsoons. The epidemics @ |
that spread rapidly after such disasters adds salt to injury. The death and loss of
property as a result of these occurrences are conveniently blamed on the natural
forces branding them as Act of God an easy way to escape the liability. ®

The fact that needs to be researched is that how far natural calamities are alone g
responsible for these mass disasters. The frequency of the occurrence of disaster at
alarming rate, clearly indicates that man and his greed have destroyed the ecology to
the extent causing imbalance in the eco system which naturally leads to such extreme @
calamities. The unscientific construction of roads, buildings and townships,
deforestation, greenhouse gases, pollution causing global warming can be clearly
cited as reason for these phenomena. As we explore the reasons for these disasters@
human agency emerges as the culprit solely responsible for these extreme factors. In.
this scenario when extensive damage results out of these human agencies sponsored
calamities, it is indeed not appropriate to term them as Act of God, and consequently.
the plea of Act of God also become irrelevant. In this article the author attempts tog
explore the intervention of human agencies in divine forces triggering extreme
consequences to life and property and why the defence of Act of God becomes
irrelevant and should be looked upon by the courts in a new light. It also urges to@
think upon the State’s liability in promoting developments in an unscientific manner
without much thought to sustainable development, thereby making state also
responsible for the cause and effect of natural disasters. ®

What is Act of God? An anayses of the Defence of Vis Major / Act of God:

The defence was recognised by Blackburn J. in Ryland v. Fletcher' and it was firs®
?Pplied in Nichols v. Marsland?. In this case the defendant for many years had beerg
in possession of some artificial ornamental lakes formed by damming up a natural
stream. An extraordinary rainfall, ‘greater and more violent than any, within the
memory of witnesses’ broke down the artificial embankments and the rush of escaping®
water flushed away four bridges causing damage to the plaintiff-for-which he broughb
* a’'suit against the defendant. The Jury found that defends _utz Vas ot

. ought not to be liable for an extraordinary act of nature whycl
anticipated®. =

1 1886,L.R.1EX265,280

187,L.R 10,Ex255,260 , 0

3 Winfield“and_;lolOWicz on Tort, twelth edition by W.V.H,Rogers.pg.no.444 —=
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However the House of Lords in Greenock Corporation v, Caledonian Railway Co.,

criticised the application of Act of God in Nichols v, Marsland. Their Lordships cast

doubt on finding of facts by jury in that case, The Corporation constructed a concrete

paddling pool for children in the bed of the stream, by altering the course of a natural
stream and obstructed the natural flow of water. Owing to extraordinary rainfalls,
the stream overflowed into the pond and great volume of water which would have
otherwise flown into the stream, rushed into the stream and the town causing extensive
damage to plaintiff’s property. The House of Lords refused to accept the plea of Act
of God and held the Corporation liable. It recognised the duty of the Corporation to
make propertied and occupiers on a lower level as secure against the injury as they
would have been, had nature not intervened. Therefore, responsibility of creation of
risk is shifted to responsibility of culpable failure to control the risk.

In A.H. General v. Cory Bros?, it was held that an artificial danger escaped through
natural causes was no excuse to person who brought an artificial danger there®.

In the light of the above discussed cases in its broader sense, an Act of God can be
defined as every occurrence that takes place on earth. However, for legal purposes a
limitation has to be set on this definition. A comprehensive legal definition would be
incomplete without embodying following elements.

1. Unforseeability by reasonable human intelligence -
2. The absence of human agency causing the alleged damage

Generally, the event has to be unprecedented in that particular region and was not
foreseeable, if it is foreseeable the det;endant will not be absolved of liability, The
literal construction is qualified by human memory of the occurrence and limited by
recorded history. To establish the defence of Act of God not only there must be in
fact an Act of God in the legal sense, but also the burden of proving that alleged
damage was proximately caused by Act of God is also on the defendant. In case of
any intervention contributed by the defendant’s negligence occasioned the
unforeseeable result it cannot be said to have been the proximate cause of the result.
Act of God is often a difficult defence to establish. There is uniformity in the decision
which require both exclusion of human agency and unforseeability to establish Act
of God. However authorities are split as to negligence on part of person sought to be
charged will be considered as a remote or concurring cause of loss®.

Evident Causes of Natural Disasters: Whether Natural or Human Indyced

One of the most evident causes of natural disasters of hi i

. & gh magnity
experienced today is climate change. Climate change is incrgeasi 92 ar.l__\d freque-n o
fore of public debate. The physical risk of Climate change ¢ ‘}'@Im R to
being either, : i '

4 1919, 35TLR, 570,574

5 'Supra nate 3
6 James LewisHowz ‘Act of God :Reconsideration’
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1. Gradual onset such as longer term shifts in climate patterns , sea level rise chronic
heatwaves or

2. 2. Catastrophic, such as extreme weather events.

3. Air pollution-is also a right based issue and is the world’s single biggest
environmental health risk. The main cause of air pollution is linked to burning of
solid fuel and diesel used in transportation. 80% of the energy needs is sourced
through fossil fuel and the carbon-di-oxide emissions from their use also is a
major factor that drives climate change.’

4. Developments in attribution science are improving our ability to detect human
influence on extreme weather events. By implication, legal duties of government,

business and other organisations to manage foreseeable harms are broadening
and may lead to more climate change litigation®. B

Legal Challenges in Private Litigation: o

Legal issues are central to ongoing debates on loss and damages associated with

o
climate change impacts and risks. Public Law litigation related to climate change
has often focused on obligation of state to mitigate climate change rather than directly 9
on ways to address losses and damages. In recent years particularly since 2006, @

climate change lawsuits have increased in quantity and sophistication. The reason
for increased suits is due to the recognition of the fact that climate change is an issue
for both government and citizens to pursue. The mounting public awareness is evident
in US climate change law suits, Most of the law suits relating to climate change are

aimed to influence industrial and environmental policies by promoting regulations
and impact assessment.

The main focus on regulatory claims rather than tort law claims is due to the hurdles
faced by individual applicants showing locus standi in exhibiting direct liability of
entity sued and feasibility of appropriate redress. The challenges encountered when
seeking redress of environmental wrongs linked with carbon emission through tort
a.cFion are many. Private law litigation face a multiple hurdles and to date many
htlga.ltions on these issues have been unsuccessful. The primary hinderance for
applicant is substantial interest of standing. Since it is difficult to identify specific

harm, specific species at risk of being endangered, it is difficult for judicial panel to
grant relief®,

A AP

Another major challenge is the issue of attribution. It is difficult to identify the
proper c.lefendant f'md to prove the direct responsibility of the defendant. It is generally ;
mpossible to attribute a certain climate event to human induced climate change and

1
7 www.client ' mm——
j n : i Wi SO A2
Venture ?a.rth.Org/ The Legal Perspective-Climate Change l' f!gent’é‘

.8 www.natureLcom/articles/ngeo3019

Shal X TAY

S o i e IR

9 www.digitalcommons.wcl.american.edu/"The Tortious Road t
mate Change-Litigation in Europe and North America’, Lucian
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. certainly not to the emission of specific person or entity, while no doubt that Green

House Gases emissions as a general proposition cause harm, it is currently impossible
to trace specific damage to certain emitters. Most legal system require a direct casual

relation for damages to be granted but climate science offers only probabilistic

attributions'®.

Even with recent developments of environmental liability doctrine which seems to
be undergoing process of strong internationalisation, the road to clear and convincing
guidelines for establishing liability is still a long way. Courts are usually reluctant to
touch matters which require a fine tuned balance between different interests. A laid-
back attitude is seen among the Government, Judiciary and other public and private
organisational actors to allow courts to take over the role, which is thought now to
be best left to domestic and international regulators. Should the judiciary show
activism to open doors to redress for damage linked to local infringement, there
would be proliferation of petitions and consequences of international equilibrium
would be immense.'! '

Principle of Forseeability for Torious Liablity and Scientific Developments:

Today science has advanced to such an extent, where man is able to understand and
predict,the course of nature to a great level of accuracy. Natural disasters are no
longer a mystery to mankind anymore and thus the applicability of the defence of
Act of God should be seen in the light of scientific developments and reduced on the
test of reasonable foresight.'?

Most large scale natural disasters entail human errors, such as in design, construction,
operation, maintenance, inspection, regulation or preparation or response to
emergency. The legal result, whether Act of God is viewed as duty issue or intervening
causation issue, the defence does no seem to fit rationally. For example: Negligence
may arise in design, setting, construction, maintenance or operation of a faculty.
Structural survival cannot normally be guaranteéd in occurrences like earthquake,
hurricane or similar acts of nature. However there may be designs and techniques
used in such geographical areas which are prone to such disasters, which may
minimise the impact of damage. When such techniques and design s are not adopted,
it would be a matter of negligence, thus making it an act of people, a technical
failure, rather than Act of God".(https://papers.ssrn.com/s013/papers/act of god or
act of man? A reprisal of Act of God defence in tort law,Denis Bin i

litigation,Chapman University, eflow school of law, vol 15, nov 1, 19(;Zr),rewew ¥

Foreseeability today just not relies on past experiences and events but m

the modern technology of science which allows us to project the fu

tur a
10 Springer.com, ‘Legal Responses To Climate Change Induced Loss and Damage’ :
11 Supra note 9 ge,

12 Blog.ipleaders.in,"Act of God and Inevitable Accidents, Aditya Dub;ey and Kris
13 ,D_er'\is E}inder,vAct of Goc_i or /}ct of Man? A reprisal of Act of God Def ‘ n?hn : 2
Litigation, Chapman University, Eflow School of Law. Vol 15, Nov. o et;(‘;e in Jort|Law’, Réyiew O
B ’ ) 96
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| accuracy. Act of God has its origin in the past where it was not possible to predict the

nature and also guard against the consequences of disaster and minimise the resulting
damage. If the event was such that the occurrences were beyond human memory, it
was termed as Act of God and floated as a valid defence. Today foreseeability is
based not just on past but also on future. Science has advanced to a point where we
can understand the nature, the change, the cosequences, magnitude and the

‘geographical areas that may be affected and we have techniques as well as disaster

management mechanisms to if not totally prevent the eventualities or at least mimise
the damage."

Certain kinds of hazards are atypical to certain geographical areas and it is so evident
that legislations are enacted to minimise the risk. For example the California enacted
the Field Act in response t01993 beach earthquake which placed design of schools
under supervision of State Division Architecture. Therefore it can be fairly assumed
that it is highly possible in most cases to foresee disasters, and take appropriate
measures to minimise the damage in the light of development of science and
technologyv that include design. warning techniques, maintenance, inspection etc'?.

Conclusion:

Act of God involves human error at some point of time, From the above discussions
it can be concluded that there is no doubt the frequent occurrences of natural disasters
have a nexus with the human activities like unscientific construction and
developments, over exploitation of resources, disturbance of eco sensitive areas etc
The damage caused by natural disasters can be prevented, averted or minimised b);
timely action on part of human agency with the aid of cost effective technology. In
the light of the above discussion one can fairly assume that the defence of Ac£ of
God rai.sed In case of natural disaster has to be looked with a new light. The defence
depending on the cause and consequences can now be related to humar; intervention
and thus cannot be called purely as Act of God. Man is responsible for the disaste
and man also has the power to prevent the disaster, In the light of the ne r
de.velopments it is time to reflect upon allowing the wrong doers from gettin aw:V
with the defence of Act of God. Negligence can still be attributed on the grofnds o};
prf:;l:)laredpess and duty of care based on foreseeability which is made more proximate
X;Eﬁ‘l ;\;f;\;lzl;l; ;ic;t;qol}cl)gl)é 'Therefo‘re this defies the defence of Act of God. The felt
o o b f;s gf ing 'SpCClﬁC persons responsible for the occurrence, still
2 judiéiary . ,to );)ee ncl)grf:n::;r: nto px:\{en:{ or tnm}tligal.tt: l:le damage. The approach
, . and look at the liability not ignore t
developments from the time of evolvement of the principleto-the cur%ent timl::es.r'll"el:z

court mustunders g o T
b ComeSs' understand that though it is difficult to fix i@ﬂit&ﬁd‘i@ cific persons, it
€ mportant to examine the duty of care of defenda ’
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the light of modern scientific developments. This approach will limit the the strict
application of the defence of Act of God and help provide justice to the victims.
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