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2 Foreword

—

. Being fascinated by Benjamin N. Cardozo's The Nature of Judicial Process and having imparted
“the knowledge of the subject over a decade to the students, Dr.Venugopal, as it manifests in this
—book titled Judicial Process [With Legislative Process and Legislative Drafting] has emerged as an

authoritative writer in this filed. A student of public law should have a thorough understanding of
~hot only judicial process but also of the legislative process and legislative drafting. By authoring this
~book, Dr. Venugopal has done total justice to the students of public law.

Every person is a child of his his times; judges are no exceptions. The contemporary situations
<and upheavals will not leave them untouched. Muyriad factors will enter the process of decision
making and challenge the judges to retain objectivity and objectify law, liberating themselves. They
“have to interpret laws to respond to the social needs, especially the Constitution. They have to
—retain their independence and play their role as guardians of the Constitution, maintaining a
delicate balance between asserting their power of judicial review and at the same time showing due
=deference to the popular mandate in a democracy. Right minded judges make law organic, living
.and dynamic to respond to the needs of society. The author introduces the reader to the abstract
" concept of judicial process in a concrete manner using illustration from the field of constitutional
~law, commonwealth and continental approaches. Having done that, he takes the readers to greater
levels of analysis touching upon the directive forces of law, role of both the judges and judicial
£'process in society. Authoritatively, using case law, he proves that the judicial process is on the right
_track having catered to social order in various fields. Dealing with judicial process in common law
9 tradition, the demand of Julius Stone that judges have to articulate the real reasons than relying
_ upon various categories of illusory references, the author has given a lucid description of illusory
" references. One finds an elegant summary of inquisitorial and adversarial systems also.
= The discourse on common law traditions takes the reader after introduction to inductive
o method, through the doctrine of precedent illustrating how generalisations are arrived at through
the process of abstraction in determining the principles of law. The technique of judicial reasoning
= is well explained using ancient Indian concepts. The factors that affect the weight of a decision are
_discussed in detail to weigh the value of precedents. Deductive method is also described.

The part of constitutional adjudication is copiously dealt with. Emphasising that the

2 constitutional courts have a greater responsibility to uphold constitutionalism, constitutional
. morality, constitutional order and values, the author has given a quality description of theses

“ concepts. There is a vivid description of the role of constitutional courts in preserving the
_ constitutional values and see that the constitution de jure and constitution de facto coincide. The
~ role played by the constitutional courts in ensuring that constitution remains a living document
a through judicial review, judicial activism and judicial restraint wherever necessary is brought out

well. All that goes to ensure that constitution remains a living document. The part o ;
> . ni
2 of Constitution is a value addition. P nterpretation

2 In a democracy, there should be respect for the popular will as refl
" However, in a constitutional democracy, the constitutional injunctions d
© against the state power are to be respected. It should be ensured that po i

- W h
» the channels permitted by the Constitution. This onerous responsibil?ty ise; Mtg flow only mrc;,ﬁe..
~ judiciary. It has to keep the legislative and executive wings of govern Seie ghoulders 27
2

ected in the legislature.
esigned to protect liberty

itself wherever necessary, play a creative role in reaching the beneﬁ?snce within their limits, 255€ N\
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representative body, judiciary has to exhibit unwavering independence and accountypy,
O highest order to retain the trust of the people. This delicate balancing is we]| Presenteq | ”t}’ o
v analysis and evaluation of the relevant provisions and case law. This is Necessary to drive | :"ﬁCa]
8 the readers the basic principles. Me

The study of judicial process is appropriately supplemented with legislative proc
wtechniques of lacing public opinion or popular opinion into law making process js of Primn, ¢
~importance in a democracy. The dynamics of delicate interplay between Jay and public Morgy

“deserves attention. If India has adopted a transformative Constitution, statutes are the Ve}?_mnion
Wiransformation in specific fields; they translate the constitutional mandate into rey); icles o
Jegislaﬁve process should be in a position to respond to the contemporary needs of the sog' The

involving in appropriate consultation process. The statutes may be made to respond andetlfby
®Yesired results by pressing appropriate rules of interpretation into service. All this s brought outy.’
wlucid manner by Dr.Venugopal. Usually the books on interpretation of statutes rely upon fo, ilia

case law to illustrate various rules of interpretation. However, Dr.Venugopal has used Indfan oo
aaw for the purpose which makes students understand the principles better. A

& Legislative drafting is a very important professional ability to be imparted to students of law. T,
principles of drafting will lead the draft to be methodical and systematic. Earlier, it was a part ;)fthe
Curriculum both in undergraduate and post graduate levels. Incorporating this part in the booE
&nakes the book wholesome and relevant to the contemporary requirements. This fills the vOidi;;
ndian legal literature. The highlight of this part is the use of Indian statutes to elucidate th,
Principles. - |
@' The essence of authoritative books in the field of judicial and legislative process is distilled in this
gyork. It will help those who may not have access to those original books. At the same time, the
work reflects the originality of thinking and ability to conceptualise on the part of the author. He
Fieavily relies on important cases of constitutional law which exhibits his scholarly ability of
grienting the subject to the Indian context which will benefit the students to a great extent. Because
of this orientation, it can be gainsaid that the book fills the gap in this field of knowledge. The book
@iso will help the students while studying other subjects like Constitutional Law, Jurisprudence,
Giterpretation of Statutes, etc. Being a result of assiduous work over a period of more thana
ecade, the book is of high quality and will be of immense use for academicians, professionals and
Sludents alike. Law libraries will do a good job by adding this book to their.collection as it covers the
azllabus prescribed for post graduate and under graduate law studies.

. Having the benefit of reading the other two text books Legal Methods and Legal Research and
urisprudence with a Outline of Native Indian Jurisprudence authored by Dr.Venugopal, I can
gouch that readability is the hall mark of his writings. He has kept the economy of time of the reader
(student) in mind while writing this book. I am confident that it will serve the noble cause of
*nowledge creation and dissemination as conceived by the author. I wish him wel] and the readers?
&seful professional study through this book,

o Pl’Of.(Dl‘.) Chidananda‘Reddy S. Pactﬂ
@ Head_, Research Centre fer‘DéfIz9§? 5{
and Constitytional Goverti: \
4 Hubballi \——% /&)
S d TN
P o Zh!




&) AL
X
o Preface

@ Judicial Process which was one of the subjects for me in the LL.M. curriculum, is a very
ioflteresﬁng subject. The syllabus of the subject is partly based on the book “The Nature of Judicial
Process,” a must-read book for every LL.M. student, authored by Benjamin N. Cardozo who was a
@dge of American Supreme Court for a long tenure. The contents of the book were drawn by him
from his experience as a judge of the higher judiciary. The elegant style in which he has articulated
Qis ideas has made the subject all the more fascinating. It is a matter of great delight to say that Igot
AN opportunity to teach the subject which I am very passionate to teach and which I do continue to
teach. The contents of the subject and lack of a comprehensive book on the same inspired me to
Den this Book. I have no scruple to say that the LL.M. students will certainly be benefitted by this
Book. The subject encompasses contents like nature of judicial process, directive forces of
‘faw,ingredients of judicial decision-making process, judicial reasoning in common law and codified
systems, precedents, constitutional adjudication with a focus on judicial review, judicial activism of
the Supreme Court of India and limitations on the same, judicial accountability and independent
Mudiciary, interpretation of statute, legislative process and legislative drafting. The contents of the
‘ J;ook are divided into six parts as discussed below.

Like law and jurisprudence, the expression judicial process does not admit any precise
Qefinition. It cannot be defined aptly, but can be explained roughly to grasp the underlying idea.
e question what is law is not a question of law but a question about law. It depicts the
Thultidimensional facets of law culminating in a spate of conflicting ideas, which has naturally its
¢émpact on judicial process also. Various ingredients enter into law. In the same way various
ingredients into the judicial decision -making process. The proportion of the ingredients varies
Srom judge to judge and depends upon certain other factors. The judges being human beings are
ept by certain subconscious forces which also influence the judicial decisions rendered by them.
In this regard Justice Cardozo reminds that the most important function of a judge is to objectify law
@y emancipating himself from all subconscious forces. It is said about American realism that it could
ring such exuberance and vigilance to the study of law that in the hands of rightminded persons
iaw came to be recognized as a living organism rather than a bloodless abstraction. Similarly, only
én the hands of rightminded judges judicial process can become a dynamic process. The
importance of the judicial process lies in the fact that a legal principle is constantly tested and
Qetested in the laboratory of the courts to purify it by throwing out the fowl content. Such
ermentation is very much needed sans which the liquor of law becomes sour and stale. It is the
responsibility of judges to establish a system of living law by exerting the path of a legal principle
@long the line of logic, history, tradition or social needs which are known as the directive forces of
law. Judicial process is an instrument of social order. The opinion as to whether judicial process can
Silter the public policy is divided. Judges act as legislators under certain circumstances. But their
ovements are confined from molar to molecular motions. Judicial process can be based on either
“adversarial or inquisitorial system of justice delivery system. Both systems are not free from hurdles.
2All these aspects are discussed in Part L.

5 The end products of judicial process are judicial decisions which serve as precedents to be
followed in the potential like cases. A peculiar feature of common law is that judges are bound by
Sprecedents as contemplated under the doctrine of stare decisis which signifies keep to the past
@decisions and do not unsettle the things which are well-established. This doctrine has its own merits
~ “and demerits. It is not a rigid doctrine. Courts have carved out many exceptions to it tO serveithex
. @ends of justice and keep pace with the march of time. The peculiarity of commai Jaw is, the 7,
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iccountability by way of impeachment in the parliament. An independent judiciary is as important
1¥an accountable judiciary which can discharge its constitutional responsibilities free from any
relitical interference without any fear or bias. Constitution provides provisions ensuring the
ndependence of judiciary. An independent judiciary is not only one of the pillars of a vibrant
lgr‘nocracy, but also is a basic structure of the Constitution.Many components enter into the
:encept of independent judiciary. Judiciary is a non-representative wing of the state. It is n;tts
>8litical body. Yet, under certain circumstances judiciary is constrained to wear political gaihan
wrrive at political decisions to serve the ends of justice by upholding the substance of law rather

1@ form of law. The decision of the US Supreme Court in People v. Garcia, elaborately dlSCUSaSn y

nathis book, aptly proves this point. The Critical Legal Studies Movement claims _tbat la:; o

dolitics are inseparable. Thinkers like Karl Marx has strongly condemned law as a pohﬂcaw tical

@ oppression used to grind the poor. However by and large judicial process’is not az_{;s;\ s
process. Political overtone can be seen in judicial process sporadically. Judiqéj péfxfyf@eaﬁ‘.’j
political character rarely. It must be creative. The Supreme Court of India in thé}i?'t £Guprem
i€lependence adopted a very cautious approach.But even then, the creative fe.?t £ Py
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@\W;:S\A;rz l;c)); t:)t(‘;lflly missing. It activised itself especially after the post- emergency era, which

@:ater to the needs of monumental judgements to make the legal system vibrant and sensitive to
e needs ol march of time. But judicial activism has its own limitations and is beset with

@ any structural challenges. Part IV elaborately deals with all these matters.

. The exclusive cl'fnm of advancing civilization is to acknowledge the superiority of legislation as a
urce of law and discard all other sources as relics of the infancy of law. In the mod Ifare sta
egislation has a formidable role to plav i : i ) i e
e to play in effectuating social progress and social transformati
The parliament and state legislatu 4 ation.
(T:d q gislatures are empowered to make laws observing the constitutional
opml(i: uret = i s’:::"'l‘s' _Lla“’ making process passes through 3 readings in both the houses of
‘milriaag;egoir;mor gf etgls iy as the case may be before obtaining the assent of the President of
Bl o st e respective states as the case may be. In some foreign jurisdictions pre-
Tlegislative ations are manc'iatog-y. Such consultations and deliberations provide necessary
‘lnSlghfS and caution that' any legislation which is promulgated after eliciting the opinion of the
-people at Iargc_a for whom_ it is meant can clear all bottlenecks for the effective implementation of the
~same. In. India, pre-legislative consultation is not mandatory. Even then instances of such
consultation are not Wmhng. The passing of Right to Information Act is classic example of such
;?re-cons.ultat]on that it could be implemented very effectively. It should be noted that public opinion
and law influence each other. The controversial area is whether public opinion is to precede or
‘allow .law. It depends upon the very nature of the society. Legislations may be supreme or
subordinate. The latter is further classifiedas of a few types, which are known as delegated
‘l\egislations. There are certain parliamentary and judicial controls to check abuse of power by the
Cubordinate law making bodies which legislate under the power delegated to them by the supreme
Aaw making bodies. A peculiar feature of legislation or statute is that the letter of law stands between
its judicial interpretation and spirit. Courts adhere to many rules of statutory interpretation
Cepending upon the subject matter and circumstances of the individual cases, when they are called
upon to interpret a particular statute.Part Vunfolds all matters mentioned above.

Legislative drafting is very much a part of legislative process, which begins with the drafting of a
Qgislation. A good draftsman can do away with many problems when a legislation drafted by him
@Gomes before the judges for interpretation. He has to intellectually equip himself with many
qualities to become a good draftsman. But the truth is that a perfect draftsman is not born. Drafting
@ both an art as well as a science. But it is more an art than a science. It is a difficult art because he

as to render verbal expression to the ideas conceived by a third person, i.e. the legislator. He has
fo keep his ears open to receive criticisms from the legislators and judges.If a legislation does not
@zrve the purpose, blame is shifted to the draftsman. Otherwise, the legislators take all the credit of
the good work done by a draftsman. There were instances, where judges came heavily on the
Sraftsmen for flaws in their drafting. A draftsman needs to check and recheck the draft, before he
Olaces it before the legislators for their consideration. The biggest problem with drafting legislation
iqr any document for that matter is the problems that arise from the use of language especial!y the
Bpen texture of language for which he has to find out effective solutions at the threshold 1tself.
Jurther,a draftsman must have knowledge of important constitutional provisions touching his
ork, constitutional values, various types of statutes, various parts of a statute(Mechanism of an
ﬁct), principles of interpretation and the General Clauses Act. He must have good command over
¢he language in which he is going to draft the required legislation. Above all he must have a f_a'r
amount of the knowledge of the challenges before him so that he can come with proper mtegﬁ@ff\
2, meet them. It should be kept in mind that a good draftsman can always with drafting ac”m_eq.‘:_,‘.-_
grenglhen the judicial process by reducing the burden of the judges by saving their tim¢ ﬂd/@/@ 1y \\’
\ v __:,,/» “V,.‘./
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which otherwise will have to be used for things which could have been averteq at the sty
drafting itself. All the matters highlighted above form part of Part V1. 9@ of

O Every branch of knowledge itself is a great ocean for which law is not an exception, [t
humanly possibly to navigate in the nook and corner of this ocean.The known is only a !:nops
The unknown is cosmic. Yet, there are legal luminaries and masters of their own right wh ecule,

@ exuberantly ploughed a few fields to hand down the knowledge to the Progeny to enable t}? haye
continue the onward march of law and legal education meaningfully. I have drawn the i em tq
very extent from such luminaries like Justice Benjamin Cardozo, Justice Holmes Juliusegi toa

® Glanville Williams, John Salmond, Dias, M.D.A. Freeman, Dean Roscoe Pound, He;ns Kelse One,

L.Fuller, H.L.A.Hart, Savigny, Montesquieu, C.K. Allen, Ehrlich, Duguit, A.V. Dicey, Dy, p ISR'LOn
 Bhat, Dr. S.P. Sathe, Dr. N.K Jayakumar, Dr. V.D. Mahajan, Dr. M.P. Tandon, Dr. NV pac W2

. ol V. Pa
pand Dr. G.P. Tripathi. I sincerely express my gratitude to all these luminaries with a deep Sr::g:pe
= indebtedness. of

I place on record my sincere thanks and gratitude to Dr, C.S. Patil, a legal luminary ang
PProfessor of Law of par excellence with an academic experience of more than three decadesa;z,
~penning a meaningful Foreword to this book with highly inspiring and motivating words which wﬂ]i
“certainly go a long way in making me to continue my academic endeavours with added and
Zrenewed zeal as additions to this current academic work and two more ventures viz. Legal Methods
.?nd Legal Research & Jurisprudence with an Outline of Native Indian J urisprudence.

: I profusely thank the Library Staff of Vaikunta Baliga College of Law for their co-operation in
sproviding all the required materials which enabled me to complete the work successfully within
fime. I am very much grateful to Sri Ganesh Pai, Proprietor, Bharath Press, Udupi for printing this
cbook also elegantly with an attractive cover design.

Q

Qe Dr. Venugopal B.S.

o Mangalore, Karnataka
01-08-2023
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