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TRANSGENDER RIGHTS IN SPOTLIGHT:

UNVEILING LEGAL PROGRESS AND SOCIETAL SHIFTS

= Sharika Rai!
Dr. Santhosh Prabhu®

l,\'TR()l)UCI‘ION

The global landscape has seen a tremendoys transfory

mation in the discourse around gender
entity and transgender rights. The dem
pdentit

and for recognition and ¢

quality of the marginalized
nunities has turned the focus towards the
comi -

often neglected struggles and triumphs of
0 the legal developments and socictal shifts
rights and visibility of Transgender People around

Transgender individuals. This article explores int
rans ) )

hat have been instrumental in shaping the
that h

the world.
From time immemorial the Transgender Community has been subjected to discrimination,
ave denied them the aceess to [undamental rights

ansgender Persons enjoyed a better status in the
ient Hindu period and even during the Islamic period, References to
ancie

tigmatization, and systemic challenges that
stigmatize '

and opportunitics in India. Ironically the Tr

Transgender Persons
nd their role can be found in the ancient Hindu texts and scriptures. For example, most pre
a

a, who was also called

he quality of being half
man and half woman is a source of infinite strength that endows on them t

give a curse, just like Shiva cursed the earth.

historical myths relate the descent of the hijras from the deity of Shiv

Andhanariswar, meaning half man and half woman. For many hijras t

he divine power to

In the famous mythology Mahabharatha, during the war of Kurukshetra, Ajuna dressed as
a woman called Brihannale and participated in the wedding ceremony of his son Abhimany
Sithithe pn'ncesg Untara. 1tis to be noted that Arjuna’s cross-dressing is an instance of volunt

ary,
emasculation.” In Ramayana there is an instance that when Lord Rama v

as exiled for 14 years
Many of his subjects
followed him 1o the forest, Lord Rama asked the men and women to return home, When he:

\

to the forest blessed all his followers, men and women to do their duties,

1. Research Scholar, Karnataka State Law University, Hubballi

2 Assistant Professor, SDM Law College, Center for PG Studies and Research in Law,
lore, D.K. "

Manga-

3. SANDEEP Bksi, A Comparative Analysis of Hijras and Drag Queens: The §
biliiies And Limits Of Parading Effeminacy And Negotiating Masculiniry, Firs(
ledge, p.13. : ‘

(509)
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TRANRL FATIO_ LAY ANTERES PALTIANST ORMATION VOLUME 11} :
i
TN p LT s 1 Ly,
- ,,..”..~\|lr|u‘ ww the Fransgrender Petsons who did not belong to the male or ¢ ~
cane hack - X
o i ot Moved by theiraction IZama blessed them. In another ; Cmal,
& ‘ N ! Ing
Nohmi' (o destroy the demon. In Tamil Nadu [og ¢ tance
0 pe
0

pender, wann
war s

ple

women i ‘

v a6 Arthananareeshwarar’. In this form [ o i
rd Shy

vy

| ord Koshna took l

place Shiyi

worship pumber of places, lord

L serves as a powerful god for blessings and ¢
o EVotion

ple hody W hicl

and Pavathi pesides inastn 4
Further, anothe! mythin Thnduisnis (hat of Lord Ayyappa who was S I
1 s J ; ) i . 7 ish
) the Hindu mythologics which witnesses the extension of nu,
» 3 TCSpc
|

hese are some jeferences 1
4
(o transgender commumty.
era the Transgender People were given high ranking and considered (
0 be

In the Jslamic
of the Muslim rulers. They were als

Joval and confidante s igiven The TespoRSI of guarg
) i
the zcnanas.
ainst the Transgender Community can be traced back to the Britjsy
i ‘rimi : is
assing of the Criminal Tribes Act, 1871. The Act branded
he

and shunned them from the mainstream society. In
- In the

lHowever, the tyranny ag
period which witnessed the p
Transgender community as criminal
871, the hijras were classified as a criminal tribe, inherently immorg]

Criminal Tribes Act of |
British colonial administration vehemently sought to criminalize the ij
< Ura

and corrupt. The
il rights. The Act included all /iijras dressed like women

community and to deny them the civ
dancing in public places as suspects to be involved in kidnapping and castrating children. Th

ol i . The

activitics was up to two ycars imprisonment and a fine or both. This reflects
- ec

punishment for such

the prejudice of the colonial administrators and policy makers to reject third gender pers
ons as

something biologically unnatural. Such a denial reflects British cultural perceptions on the third
ir

gender as something non-existent.*
Gender identity plays a pi i i
s a pivotal ¢ 5 i i igni
b ly]p ys a pivotal role in accessing rights to live a dignified life guaranteed
: fundamental law of the state. To gain acce S
i gain access to the welfare measures, policies, and gain
n under the statutes the gender identity becom i ,
e b . ' es very crucial. Even after attaining
e . as not been much progress in the status of Transgender Persons in India
> Transgender Persons ha S i . :
il 18 ITd.d been non-citizens until recently. Since their gender was lacking
ccognition, they were i i EEP
P . nhabitants of ial identification i
e Ty et roiclgat i o notiten a zone where official identification 1s
. Ica i i i
ofcally endorsed ideiity, The goyey , or socio-economic process which requires an
: ernment’s res
cent’s response to the community’s needs have been

imdiflerent Thel C C
‘ )rcuklhrou ihii I
nthes [
g 1 h"“b’t;'lc of the (ll]SgCl]dCl‘ COI]II]\UI]“Y ame from the l md
J e ;

—

1 - “suhnm' a
Atbramanta, Transgend )
! Ly wender ay ) wl |
ment iand Social Sciences, A I.mhlulm ”‘('Mm’c” i
YAnnamalai Univcr‘:ily F ;‘0”“'-"‘ lmenmliomll,lm*m ohManag
sity, February 2018 S :
2018, pp.10

. “'Ill‘\l thos /
and “(‘)‘HIH', ( ll”\‘:."l'\l’i)l‘;“ul;";””“ '('I'.i" (“"i‘l(‘ “/l,u l
! .Uril‘h v U"“ (,L'“lif ' [
X _l n I”(h

Yunt Books, 201 g, pp.107-119,
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>d ,ement in National Legal Services Authoruty of India v. { nion of Indi,
g

he recognition and cmpowerment of (he Transgende
(or the = nis
apth dvocacy, awareness and activism on (hege
g a )

e et

', which paved
r commuml_\: Since then an
1ssucs have led to significant he

mark

l-ncrc.’].\"

adways
pattle

for ransgender nights in India,
in the

he article explores key legal developmeng g transformative social attitudes, showcases
Thea ’ '

soression and setbacks experienceq by transgender communiti
prt‘ o j

he mment. Despite the obstacles, the
Y g

re have been cfforts on the part of various countries

npo
ey (he rights of Transgender Persons by way

10 prOlCCl N W
- dice. This article will throw light on (he transfory
prL‘Ju o

«ards gender diversity population. Ag conversations surrounding gender identity continue to
towdies = ) & )
and and evolve, so does the undcrstandmg and
expant«

of policies and measures to overcome the

mation of socictal perceptions and attitudes

acceptance of transgender experiences,’

INTERNATIONAL PERSPECTIVES

[nternational conventions and agreements have tremendously contributed tow.

ards promoting
nd protecting the rights of the Transgender Persops
a =

around the world. These conventions have
been effective in bringing around a change in lives of Transgender community, The Universal

Declaration of Human Rights (UDHR) lays the foundation for internation
{herefore strives to recognise the inherent dignity and cqual rights of
of their gender identity. The benefits of principles of non-

and right to life. liberty and security are extended to the T

al human rights and
all individuals regardless
discrimination, equality before Jaw

ransgender Persons. The Provisions
of the International Covenant on Civil and Political Rights (ICCPR) adopted in 1966 ¢

an be
invoked to protect the Transgender Persons from violence and discrimination b

ased on gender
Against Women
an however be interpreted to

isions, especially to challenge the
discrimination and violence against Transgender women and m

and health.

identity. The Convention on the Elimination of all Forins of Discrimination
(CEDAW). though not explicitly focused on Transgender rights ¢
include gender identity as part of its nondiscriminatory prov

atters of education, cmployment

The Yogyakarta Principles, 20167 containing a sct of principles drafted by group of human

rights experts, outlines the application of international human rights law to issues of sexual
orientation and gender identity, They provide a comprehensive interational legal framework

for the protection of Transgender Persons’ rights mnging from protection against discrimination,
violence, freedom of expression, equal access to healtheare, education employment and all
concemed areas to live a life of dignity. The Yogyakarta Principles Plus Ten, 2017 further
bridges the gap and extends protection based on the recent developments,

6. National Legal Services Authority of India v, Union of India (2014) SCe

7. Y()GYAK.ARTHA ’hnp://yogyakﬂnhﬂprinCipl(?h'.Ofg.( Last visited onAu

L[5

es on their path of

7
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The Convention on the Rights of Persons with Disahilities (CRPD) pnmmh fmm o
disability rights can be interpreted to be extended to intersect disabihty and gender dentity, T
benefits of the Convention can be availed by the disabled Transgender Persgns. The Regiony
agreements such as the European Convention on Human Rights nnd lhc Inter Amencan
(;m\ ention on Human Rights W hich reinforce the principles of non- discrimination, privacy, and
cquality, have largely addressed various human nghts issucs within their re spective regions. The
Intermational Human Rights Bodies like the United Nations Human Rights Council and vanaus
Treaty Bodies continuously monitor and periodically examine issues relating to violations of
the rights of Transgender Persons. They alsp‘makc recommendations to member states fog

protection of rights cffectively.*

These conventions and agreements along with the collective cﬂ'on.s:o‘l“ the activists,
organisations have raiscd humongous awﬁr‘(‘:ncss about the rights of Transgender Persons
and prompted the governments of mcmbu states to take steps for the overall protection o!
transgender rights. However, the joumey is half way and there still llC huge challenges and
disparities to be 1ackled in different parts of thc world given the beliefs, c.ulturc and traditions
of various nations. There is a need for proper, nnplumuntatlon of these policics to overcome the

hurdles and bring about a comprehumve changc in the attitude and acceptance of Transgender
Persons globally.’” ‘

LEGAL MILESTONES

In India. the path breaking Jud;,ment in NALSA case”’ set a new milestone in the joumey
of the Transgender Person’s battle for rccogmuon and cquality. The Court in its judgment for
the first time recognized the T ransgender community as Third Gender. It acknowledged the

deprivation of the rights of the transg,cnder Commumty The court declared the rights of seli-

identification to the Transgender Persons. It ‘recognised and guaranteed all the rights of the

citizens of India to be extended to the Transgcnder Persons. It directed the government to make
legislations and policies on par with the Yogyak'lrt'\ Principles' to ensure a life of dignity
equal 1o all citizens, It directed the state to, take measure to ensure rccogmtlon and protection
to Transgender Persons. Accordingly, the Tr'msg,cndcr Persons (Protection of Rights) Bill was

introduced in the year 2016 which was lhc watershed version of the NALS- Tudgment™. Th
\ s ¥ . k

8. Bu/n Free and E¢ uul bmuul Or lmmnon and o ddentity ,
‘j:lled Nations' ll juman Rights oflice of High ((Sl:):::::\lsl:ll:\:“ll\‘lc‘\’\l' Q'(:t\’\“‘tl::(:\’:(\'{\{{fgi{g” :pm;lt)[-\
9. Ihid., :
10.  NaLsa V Union of India, (2014) SCC 438
‘ 1l12 . YOGYAKARTHA, http://yogyakarthaprinciples.org. ( Last visited on

NALSA V Union of India (2014) SCC 438

(512
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15 a tofal disappointment to the Transgender Community who came together 1o protest
¢ LW e J S

nd reject the Bill.
passed the Transgender Persons (Protection of Rights) Act, 2019. The Act attempted

This prompted the Government 1o reconsider the Bil and finally (he

ure

Ic gl\l’ll

pros ide an inclusive definition of Transgender Person, The Act defines a Transgender Person

1o
omeone whose gender does not match the gender assigned at birth. It includes trans-men

as 3 s g

ond trans-women. persons with intersex variations, gender-queers, and those who 1dentify as a

o of the rransgender community. This definition marks the beneficiaries of the legislation."

The Act for the first time allowed the right of self-identification as to gender for the
Transgender Persons and prohibited discrimination of all forms based on gender identity. Now

they Z
their self-perccived identity. The District Administration was assigned with the task of issuing

centificate of identity to Transgender Persons, based on the gender identified by them. The

Act g\mmmccd the right of residence to the Transgender Persons with their family or in a

have a right (o identify themselves as man, woman, or transgender in accordance with

rehabilitation center as per their choice and extends protection against their eviction based on

gender identity.
Discrimination against Transgender Persons is prohibited in all specters under the provisions
of the Act, such as education, employment, healtheare, access to public places and public
services. The Act ensures the right of employment of Transgender Persons while promotmL
SLlhmp]o) ment and ensuring that they are not discriminated in recruitment process.

The Act urges the government to take measures to provide casy access to healthcare services
inclusive of sex re-assignment surgery and hormone therapy. Act directs the government to
facilitate easy acccess to the various welfare schemes and programs. Accordingly, many State
Govemnments like Tamil Nadu, Karnataka, Kerala, and Maharashtra have initiated to set up
Transgender Welfare Boards to extend the welfare benefits to the Transgender Persons.
The National Council of Transgender Persons is established under the Act to delve i mto the
grievances of the Transgender Persons. The /\Cl‘also criminalizes and pcnahzcs provisions for

acts of violence and discrimination against Transgender Persons.

LEGAL SCENARIO

However, the Transgender Persons (Protection of Rights) Act, 2019 rcccived a mixed
reaction from the stake holders, Concerns were voiced against certain provisions of the Act
regarding intervention of the District Administration as certifying authorities resulting in
dilution of the rights of self-identification of Transgender Persons. It is even debated that the
Act is deliberately silent on many core issues touching upon the right to marry, adoption,

13 PRSIndia, https:/prsindia.org/billtrack/the-transgender-persons-protection-of-right
( Last visited on August 2,2023 14.35)

- [513])
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which provides for more punishmep for se

housing and other essential welfare

social sccurity,
Xual assault against women. The souall o
i s als (uate

needs of e Transgendcr Persons are also not adequatcly

SONS 1ing to
c'"‘“”"gt‘s faced by the Transgender Persons belonging
mareinalized communitices like indige

more complex Tquin‘ng the gove

addressed by the Act.' The unique

. S1tus -Un
n(‘lls bnckgroun(] .'lnd l()\VCr castcs n]d}\CS (hc S“U‘l“
mMment 1o

; : isi \ct
Putin a lot of thought in the provisions of the / v
to address these'issues. The Act is Criticize

d by the activists and the transgender community

dedtin formulation of the Act, resulting in complete
oncems, lhcréby c

for lack of consultation, and not hcing incly
! failurc in understanding their needs ang ¢

ausing great disappointment to the
stakcholders.

GOVERNMENTAL INITIATIVES

Some states have been dynamic i prom

oting the Transgender welfare. Ray of hope can be

seen where some states like Tamil Nygy, constituted the Transgender Welfare Board. The Welfare
assortment of gociq| security benefits for the Transgender People, for
example. work grants, training grangs, frec medical coverage, and grants for building houses.
aken some noteworthy Sleps to have progressive and protective

approach towards Transgender Persons by curbing acts of discrimination of Transgender People

ent 2015. The Strategy likewise prescribes the setting
up of a Transgender Justice Board with state Minister for Social Justice as its director, Kerala

additionally madc accessible frec sex reassignment medica] procedures f

or Transgender People
'+ In government chnics in 2016.'" Even states like Karnataka made provision for |

r Persons, These can be seen

Board has extended an
In 2015, Kerala also has

through the Kerala Social Jystice Departm

% reservation
in Public Employment for Transgende

as slow but Steady steps
< The Transgender Community awaited the legislation with great cxpectations; the Act
“intended to bring about a paradigm shift in the society towards recognizing, protecting and
reshaping the lives of the Transgender Persons in India. However, there are loud cries of
'1isplcasurc heard from various quarters about the lacunac’s in the Act, which is a cause of

‘oncern and requires serious reconsideration. Many of the provisions of the Act are challenged

: 5 ot or Pepgain soli [ Rights) Bill, 2019, hups:/
5. Riyaa Singh, Analysis of Iransgender Persons (Protection of Rights) prollcc-

www.legalserviceindia com/legal/article-31 ‘)‘)-iumlysis-ul'—lrnnsgcndcr-pcrsons-
: : 1/ i
tion-of-rights-bill-2019.html, last visited on 21,07.2023 at 12,00

1hid,

Riyaa Singh, Analysis of Transgender Persons (Prolcct.ion of Rights) Bill /4
www,Iegulscrviccindiu.com/lcgul/urticlc-3l99’;11x;((l)lz;lls;%r;tmmgendur-
lion-of-righls-bi“-ZOI9.hlml.(Last visited on July 21,2023 12,00)
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dia'® and the matter 1s pending befyre

as unconstitutional in Swati Bidhan Baruah v Union of In
deviated from the NALSA judgment, thus the

Act is said to have
down Scctions 4. 5,
Mandamus that dirccts Centie and

the Supreme Court, The 4

Petitioners seek for the Court to strike
In addition, they filed a-Writ of

ide reservations for Transgender P
the Court in NALSA. They further contended that scc IR(d) sers
r Person at a very lighter degree

6.7, 12(3). 18ta) and 18(d) of the

Act as unconstitutional.
State Governments to provi crsons in public cmployment and
cducation, as directed byt

alty for sexual assault
cction 370
stended that section 12 of the Act restricts the decisional

and even threatens the alternative family structure of

and abuse of Transgende

maximuim pen
and related provisions of the IPC rd.mn;, to sexual

at which is sct under s
ainst women. It is further cot

assault ags
an adult Transgender Persons
hich provides for the right of self- “identity of Transgendcr

than th

authority of

the Transgender Community. Sec. 7 w
Persons. is violative ofarticle, 19 (1) and 21 of the Indian Constitution as it makes it contingent

on medical surgery.®

NAVIGATING REAL LIFE CHALLFNGFS
Our society has always been uluuanl to acknowledge the trauma of the Transgender
Community. There is unwillingness in the society to accept different gender identities and
expression, which needs to be changed and law alone, cannot be a tool for such change. There
flrt‘ some practical difficultics in the literal implementation of the directions given by the court
in the NALSA judgmenr’” which cannot be overlooked taking into account the unique traditions
and culture of India. The right to marry, adoption, inheritance etc. arc the major areas lln;
are necessary for the complete citizenship to be cnjoyed by the Transgender Persons but are
conspicuously left out by the Act. It seems, like the government had a calculated mission in not
incorporating these provisions in the Act, with the apprehension that, doing so will disturb the
socictal balance. The government believes that the conception of marriage is common to all
domestic laws and instruments of laws relating to marriage, including the Special Marriage Act
which has enacted a special scheme of provisions based on the same concepts. The op ;si‘t'\ ‘
on part of the government are based on the ground that the socictal concept of n]'l:r' ~u 10.‘?
inherently interconnected to religious and cultural norms and are within domai e
laws that require a to be debated on a social and a national level. The vie h iy
i . ‘ { vel. The view of the governme
is that the question of updating a law will arise when it fails to realise its pur & S
accommodate an alien purpose forced into the scope of law, Itis an im ‘* ) \ T e
At practical task according to

b / s : ¢ 1
« C ‘()0 pr() 151 < \
[h(' JOVECTITINKC ]]l a8 over b SHVATOUS l B‘sl“ 1C Q \
VISI01) h l\L‘ ‘d lO

19 Supreme C
: 0 Ve ¢ g
thnllun. urt Observer, |llll)5 /www.scobserverin/cases/swati-bidhan- baruah-uni -ind
allenges-to-transgender-personssaet-cuse-background/ (Last visiteds ‘[ lm” e
) ; \l ted un., 2023 12.00)
t‘,"

20, Ihid.
21 Nawsa ¥ Union of Indiat (2014) SCC 438
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CHAPTER - 5: GENDER JUSTICE

T ———————
i

i modatc the recognition of same-sex marriages. The time is now ripe to acknowledge the

.nd reality of diverse gender identities in the society and we cannot live in perpetual

L(]\lcnc"
JoweVvcer, it is

ate a new definition of marriage. Only the Parliament is competent to do this

LI to be noted that the right to marry does not include the right to compel
denid

he State to €r¢
4. therefore, the court has also opined that this is a matter best left for the Parliament to
an

decide.” i
the Transgender community yet maintain a balance that would not be turbulent to the societal
o Tre

porms at large.

Nevertheless, there is a need to find a middle path to protect and cxtend all rights to

As regards the right to adoption, The NCPCR and other organizations have opposed
allowing adoption by same-sex COUP'CS. on grounds of *“‘mental and emotional development
of the child. They opine that there m'ly be emotional difficulties for a child, due to not being
exposed to @ “normal” heterosexual marriage. Regarding the laws related to succession and
inheritance it is to be noted that succession and inheritance arc governed under personal laws,
which poses a practical difficulty to extend to Transgender Persons®

CONCLUSION

There is a pressing need to bring about a dynamic change in the sexual orientation network
of India. There is a need to establish a strong support system to ensure that the Transgender
Persons can live their lives freely with all dignity. Some of the suggestions for the betterment,
would be, to effectively implement the provisions of the Act. Stringent action against the people;
for abandoning children for biological distinction would deter and bring down the case of |
homelessness among the Transgender Persons. Easy credit offices and extension of financial
aid must be guaranteed to fuel entreprencurship in the community with adequate vocational
training. Awareness programs and publicity at a large scale of projects and welfare measures
must be composed to reach out to the Transgender Community. Strategies and policies for
compulsory literacy program to Transgender Community must be undertaken in the grass
root level. Establishment of helpline for profession planning and direction, vocation openings.
and online placement framework must be engaged. Helplines for psychological help and
counseling must be extended.?* The school curriculum must include content creating awareness
of Transgender People, their problems and rights to sensitize the children who will grow up to

22. Ancesha Mathur, New Delhi, UPDATED: ISTSame-sex marriage case in Supreme Court - Is-
sues and debates, 2023 hitps://www.indiatoday.in/law/story/same-sex-marriage- case-supreme-
court-issues-and-debates-2378525, (Last visited on July 21,2023 12,00) ,

23, Ibid

24, Riyaa Singh, Analysis of Transgender Persons (Protection of Rl;,lt \11\94) tt“pg;/[
www.legalserviceindia.com/legal/article-3199-analysis-ol-tran 'gh cr-purson ‘
tion-of-rights-bill-2019.himi(Last visited on July 21,2023 12, 00) y
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