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ABSTRACT

One of the most valuable right given to the accused during the trial is, right to hear
him after the completion of prosecution evidence. Section 313 of Criminal
Procedure Code preseribes the procedural safeguard for an accused who is facing
the trial. No doubt, right to fair trial is implicit in Article 21 of the Constitution of’
India. Hence, section 313 imposes an obligation on the part of the Court to question
the accused with respect to incriminating circumstances against him in the
prosecution evidence and record his statement to that effect. Ironically, it is taken
up lightly or considered as mcere formality at the trial courts. Recently, in Satbir
Singh and another v. State of Harvana Hon'ble Supreme Court expressed concern
over the way scction 313 is trcated by the trial courts. Considering its significance
in ensuring fair trial and dispensing fair justice, the author tries to explore the

various dimensions of this provisions.
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Introduction
One of the vital objects of the Craminal Procedure Code, 1973 i 1o ensure fins trial, ‘The right

I .« (i .,/
o fnie ol 1 enshrmed o o fundamental vight under Article 217 of the Constitution of India

It makes obligatory on the part of the state not to deprive any person of iy life or personal
hberty except according to the procedure entablished by law, In /7 Sanjeceva Ftao v, State of
AP, the Hon'ble Supreme Court held that the object of the fir trial is to give the accused
fairest opportunity to prove his innocence, The Criminal Procedure Code being the law
poverning the proceedings before the Criminal Courty in Indin has taken all the necessary
precautions to provide procedural safeguardy o the accused o ensure he gets Cair trial in
accordance with the principles of natural justice, One such provision s Section 313 of the
Criminal Procedure Code, 19737, Section 313 is well rooted in the principles of fair justice and
is bascd on the maxim “Audi alteram partem® (hear the other side). This scction not only favors

the accused but also helps the Court o come 1o a proper conclusion without causing much

prejudice to the accused,

There are two types of legal system one adversarial legal system” and the another is inquisitorial
legal systems.” The nature of investigation and adjudication depends upon the legal system a
country adopts. India follows the adversarial system in which accused is presumed to be
innocent until proven guilty. This places the burden on the prosccution to prove the guilt
beyond reasonable doubt. Once the prosccution discharges this burden then the accused must

prove his innocence by adducing cvidence on his behalf. Therefore, after the completion of

" Article 21: Right to life and personal liberty: No person shall be deprived of hig right or personal liberty cxcept
according to the due procedure established by law.

M P Juin, Indian Constitutional Law, Eighth cdition, LexisNexis, Reprint 2019, p 11748

"ALR. 2012 S.C. 2242

s Geetion 313 Power to examine the accused. (1) In cvery inquiry or trial, for the purposce of enabling the accused
personally to explain any circumstances appearing in the evidence against him, the Court- (a) may at any stage,
without previously warning the accused, put such questions to him as the Court considers necessary: (b) shall,
after the witnesses for the prosecution have been examined and before he s called on for his defence, question
lim generally on the case: Provided that in a summons- case, where the Court has dispensed with the personal
attendance of the accused, it may also dispense with his examination under clause (b). (2) No oath shall be

administered 10 the accused when he is examined under sub- section (1), (3) The accused shall not render himself

liable to punishment by refusing 1o answer such questions, or by giving false answers to them. (4) The answers
given by the accused may be taken into consideration in such inquiry or trial, and put in evidence for or against
him in any other inquiry into, or trial for, any other offence which such answers may tend to show he has
committed,

S In this system the prosceutor representing the State (or the people) accuses the defendant (the accuscd person)

of the commission of some crime; and the law requires him to prove his case beyond reasonable doubt, h)m"*
AMAS I TN
/,/,"

system were the judge play o passive role, N

“ny this system judge plays an active role in finding the truth, 10is the judge who puts the questions 168 WinGases

including the accused i order to ascertain the trath, The standird of proof required is inner .\;tlixl'ucl,{nn'n’ d
=3 |

conviction of judye and not proof beyond reasonable doubt. [

—




Indian Journal of Law and Legal Research Volume Il Issuc I | ISSN: 2582-8878

prosecution evidence the statement of the accused is recorded under section 313 of the Cr.P.C

by giving him an opportunity to explain the clinching evidence against him. Morcover, 1t1s the

fundamental right of the accused to be heard on the accusations before they arc uscd against

him. Recording the statement of the accused is not a mere formality but it has got a practical

utility to the criminal courts. Recently in Satbir Singh and another v. State of Haryana, the

Hon'ble Supreme Court comprising Chief Justice of India N.V. Ramana and Justice Aniruddha

Bose condemned the casual approach of the trial Courts in recording the statement of the

accused under section 313 of Cr.P.C. and further noted that the “cxamination of an accused
under section 313 of Cr.P.C cannot be treated as a mere procedural formality, as it is based on
the fundamental principle of fairness.” No doubt, the legislature has tried to explain the
provisions in a lucid way. However, this section has brought to light an few intriguing questions
of law like the evidentiary value of the statement recorded under section 313 of Cr.P.C. drawing
adverse inference against accused when he chooses to remain silent during his examination,

non-cxamination of the accuscd, and fatal omission during cxamination ctc.

Object

The object of section 313 of Cr.P.C. is to provide a platform to the accused to explain the
incriminating circumstances against him, which is recorded during prosecution evidence. This
is solely based on the maxim “Audi alteram partem” meaning hear the other side. In Jai Deo
v. State ofPunjabx the Hon’blc Supremc Court held that the objcct of the scction is to give

opportunity to say what accused wanted to say in respect of the prosecution case against him.
Stages of recording the statement under section 313 of Cr.P.C.

Sub section 1 of section 313 empowers the Court to examine the accused at two stages. Firstly.
during any stage of the trial without prcviously warning the accuscd. The court may ask
questions to him. Secondly, after the closure of the prosecution witnesses and before the
defense evidence, shall examine the accused. The most important point to be noted here is that,
under the first circumstances it is discretionary power of the Court to put questions to the
accused. But in the second circumstance, it is mandatory for the Court to record the statement
of the accused. However, what we witness today is that first part is seldom invoked. In Dal

Chand v. State of Delhi’ the Court held that, the trial court is bound under the law-to examine

’ Referred at hHps://[r\gllankan(mg\.()_(g/dO(‘/SQZ2f1804/ last visited on June 19, 2021. | |
*A.LR. 1963 S.C. 612 -
91989 Cr.L.J. (NOC) 33 (Del).
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the accused and record his statement under section 313 of Cr.P.C. In Usha K. Pillai v. Raj K.

Sriniwas', the Supreme Court held that it is mandatory in a warrant case’’ to cxanine the

accusced under section 3130 Wherecas in summons casc'? it is the discretionary powecr of the

magistrate to dispense with the examination of the accused under section 313. The accused

cannot claim as of right that he should not be examined or that the counsel should be

examined. "
Whether personal attendance of the accused is required?

It is erystal clear from the provision off scetion 313 that the accuscd must compulsorily appcar
Lefore the Court to answer the questions. The very purpose of this section is to give opportunity
to the accused to directly explain to the judge any incriminating circumstances against him.
However, in the proviso clause to section 313 it’s been made clear that personal examination
of the accused under clause (b) can be dispensed with when his personal attendance is
dispensed in a summons case. [f the accused is unable to appear personally before the court, he
must filc an application along with the aftidavit cxplaining the rcasons for the same. Ifthc court
is satisfied of the genuineéness of the application, the court will proceed further by supplying
the questionnaire to the accused through his counsel and fix the time within which it must be
returned. Within the tilﬁe or extended time, the accused must submit the answers with the
affidavit that those answers were given by himself. He should also affix his signature on each
page of the answered questionnaire. If he fails to do so. he shall forfeit his right to seek bersonal
exemption from the Court. In Basavaraj R. Patil v. State Q/'Cullecmr” the Hon'ble Supreme
Court held that accused should be physically present before the court to answer the qucstions
put to him under section 313 of Cr.P.C. However, if it caused undue delay, hardship and huge
expenses. the Court could dispense with personal examination of the accused even in warrant

case. In the absence of the accused, his counsel cannot be examined under this section.'?

Mode of recording statement under section 313 of Cr.P.C.

The statement under scction 313 must be recorded in accordance with scction 281 of Cr.P.C'®.

101993 Cr.L.J 2669 (S.C.)
11 Section 2(x) of Cr.P.C.: means a case relating to an offence punishable with death, imprisonment for life or

imprisonment for a term exceeding two years. S :

12 Gection 2(w) of Cr.P.C.: mcans a casc relating Lo an offence, and not being a warrant-casc. 42N\

1* Sachchidanand v. Poorna Mal, 1988 Cr.L.J. 511 (Raj). : _\\
4 ALLLR. 2000 S.C. 3214 M\
15 Bibhuti Bhushan Das Gupta v. State of West Bengal, A.LR. 1969 S.C. 381 / =

16 Section 281: Record of examination of accused: (1) Whenever the accused is examinediby @ Mctropo
Magistrate, the Magistrate shall make a memorandum of the substance of the examination of'(lw accused in the -

~
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Section 281 of Cr.P.C. deals with record of examination of accused. The procedure is as
follows:

1. No oath shall be administered to the accused when he is examined under section 313 of

crr.c.V?

1t shall be recorded by the judge himself. However, if he is unable to do so duc to any

9

other incapacitics, be an officer appointed by the court to do so.

3. The record shall, if practicable in which the accused is examined or if not practicable,
in the language of the court.

4. The statement recorded should be shown or read over to the accused. If he does not
understand the language in which it is written, it shall be interpreted to him in the
language known to him.

5. The accuscd is at liberty to cxplain or add to his answcrs.

6. The statement shall be signed by the judge and the accused.

7. Finally, the judge shall certify the statement saying that the examination was taken in
his presence and hearing and that the record contains a full and true account of the
statement made by the accused.

The Court may take the help of Prosecutor and Defense counsel to prepare relevant questions

which are to be put to the accused.

Evidentiary value of the statement recorded under section 313 of Cr.P.C.

Ours being the adversary legal system the entire burden is upon the prosecution to prove the
guilt of the accused beyond reasonable doubt. Perhaps, the question is to what extent the

statement recorded under section 313 can be used before the court during trial. No doubt, the

statement recorded under section 313 is not a substantive piece of evidence. It cannot be sole

basis for conviction. It can only be used as an additional link to corroborate the case of

language of the Court and such memorandum shall be signed by the Magistrate and shall form part of the record.
(2) Whenever the accused is examined by any Magistrate other than a Metropolitan Magistrate, or by a Court of
Session, the whole of such examination, including every question put to him and every answer given by him, shall
be recorded in full by the presiding Judge or Magistrate himself or where he is unable to do so owing to a physical
or other incapacity. under his direction and superintendence by an officer of the Court appointed by him in this
behalf. (3) The record shall, if practicable, be in the language in which the accused is examined or, if that is not
practicable, in the language of the Court. (4) The record shall be shown or read to the accused, or, if he does not
understand the language in which it is written, shall be interpreted to him in a language which he understands, and
he shall be at liberty to explain or add to his answers, (5) It shall thereafter be signed by the accused and-by_the
Magistrate or presiding Judge, who shall certify under his own hand that the examination was tuken in his pre 0
and hearing and that the record contains a full and true account of the statement made by the'accused. (0)
in this section shall be deemed to apply to the examination of an accused person in the coyrse dLa’sym
17 Sub section 2 of section 313 Cr.P.C. [:

Gk
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prosecution.'™ ‘

Sub section 4 of section 313 explains the use of the statement in two parts. First part says that,

the answers given by the accused may be taken into consideration in such inquiry or trial, In

which the statement of the accused is recorded. Sccond part says that, the answers given by the
accused may be put in the evidence for or against the accused in any other inquiry or trial for
any other otfence, which such answers may tend to show he has committed. In Stuate of UPv.
Lakshni'®, the Supreme court held that when the accused admitted incriminating circumstances
appearing in cvidence against him, it cannot be merely ignored that such admissions arc

advanced as defense strategy. Further, the statement made by the accused under section 313
cannot be used against him unless the incriminating circumstances arc put to him in his

examination under section 313 of the Cr.P.C.2% If the court chooses to take the statement into

consideration it has to take it as a wholc.

Non examination and fatal omission in examination — It’s effect.

Each incriminating circumstance appearing in the prosecution evidence should be put to the

accused?'. However, mere non examination is not sufficient to set aside the conviction, the

accused must prove that non cxamination has caused prejudice to him. The Supreme Court

observed that each material circumstances appearing in evidence against the accused is
r.qquimd.go.bcypu\t,JQJlim;,spcgiﬁcally,.distinatly.,and\sc:para;,cly. JFailure tado souifshawnito
have prejudiced the accused, vitiates the trial, but if it does not occasion a failure of justice, it
is curable under scetion 46572 of the code.?® In Gyan Chand and Others v. State of Harvana™,
Plea to non-compliance of the provisions of section 313, Cr.P.C. was taken for the first time
before the Supreme Court. But there was no matcrial showing as to what prcjudice has bcen

caused to the accused persons if facts of conscious possession were not put to them. Thus, the

1% Bishnu prasad Sinha v. State of Assam, 2007 Cr.L.J 1145 (S.C))
19 A.I.LR. 1998 S.C. 1007

20 A LR. 1953 S.C. 468

21 Hyder Khan v. State of Karnataka, 2006 Cri.L.J. 3143 (3145)

22 Gection 465. Finding or sentence when reversible by reason of error, omission irregularity. (1) Subject to the
provisions hereinbefore contained, no finding, sentence or order passed by a Court of competent jurisdiction shall
be reversed or altered by a Court of appeal, confirmation or revision on account of any error, omission or
irregularity in the complaint, summons, warrant, proclamation, order, judgment or other proceedings before or
during trial or in any inquiry or other proceedings under this C |

the prosccution, unless in the opinion of that Court. a failurc of justice has in
determining whether any error, omission or irregularity in any proceeding under this Code! or any error.
irrcgularity in any sanction for the prosecution has occasioned a failure of justice, the Court shall have regar
the fact whether the objection could and should have been raised at an earlier stage in the proceedin@s. }
23§, Harnam Singh v. State, A.LR. 1976 S.C. 2140 W=,

24 A LLR 2013 S.C 3395 N\

odc. or any crror, or irrcgularity in any Sanctiom Qi
. By Rk N
act been occasioned thereby  (2)-oz, N
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court held that the trial was not vitiated for noncompliance of the provisions of’ section 313,
Cr.P.C. In Janak Yadav v. State of Bilkar?*, an appeal was filed before the High Court against
the judgement passed by the trial court acquitting 4 accused and convicting 21 accused to
undergo rigorous imprisonment for lite for the offence punishable under section 3022, section
14027 and section 396 of the Indian Penal Code. During the hearing the High Court found that
only one accused out of 21 was examined under section 313 of Cr.P.C. The High Court held
that non examination of 20 appellants is illegality in the trial and therefore set aside the
judgment of the trial court and ordered for retrial. Further on appeal to the Supreme Court. it
set aside the order of the High Court to the extent it directs retrial of the case from the stage of
framing of the charges and confine the retrial of the casc to the stage of the recording of the
statement of the appellants, whose statement have not been recorded under section 313 of
Cr.P.C. In Nar Singh v. State Q/"Ilur_\'mm:‘J . the Court observed that, the trial court and high
court relied upon the material evidence of forensic science laboratory report and ballistic expert
opinion to convict the accused for the offence of punishable under scction 302 IPC and scction

23(1-B) Arms Act®’. But both the courts failed to record the statement of the accused under

(1999)9 SCC 125

Secuon 302: Punishment for murder: Whoever commits murder shall be punished with death. or imprisonment
for lite. and shall also be liable to finc.
7 Section 149: Every member of unlawful assembly guilty of offence committed in prosecution of common object.

—If 2n ofence is committed by any member of an unlawful assembly in prosceution of the common object off
that assembly. or such as the members of that assembly knew to be likely to be committed in prosceution of lh.n
object, every person who, at the time of the committing of that oftence, is a member of the same nssembly
guilty of that offence. ~

3% Section 396: Dacoity with murder: - I any one of five or more persons, who are conjointly committing daconv
commits murder in so committing dacoity, cvery onc of thosc persons shall be punished with death,
1[imprisonment for life], or rigorous imprisonment for a term which may extend to ten ycars, and shall also bx.
liable to fine.
27 (2015)1SCC 496

% Section(1-B) Arms Act Whoever- (a) acquires, has in his possession or carries any firearm or ammunition in

contravention of scction 3: or (b) acquircs, has in his posscssion or carrics in any place specificd by notification
under section 4 any arms of such class or description as has been specified in that notification in contravention of
that section: or (¢) sells or transfers any firearm which does not bear the name of the maker. manutacturer’s

number or other identification mark stamped or otherwise shown thercon as required by sub- scction (2) ot section
8 or does any act in contravention of sub-section (1) of that section: or (d) being a person to whom sub-clause (11)
or sub-clause (iii) of clause (a) of sub-scction (1) of scction 9 applics, acquires, has in his pOSSCSSIon or carries
any firearm or ammunition in contravention of that section; or (e) sells or transfers, or converts. repairs, tests or
proves any firearm or ammunition in contravention of clause (b) of sub-section (1) of section 92 or () brings into,
or takes out of. India. any arms or ammunition in contravention of section 10: or (g) transports any arms or
ammunition in contravention of section 12; or (h) fails to deposit arms or ammunition as required by sub-section
(2) of section 3. or sub-scction (1) of scction 21 or (i) being a manufacturer of, or dealer in, arms or ammunition.
fails, on being required to do so by rules madce under scetion 44, to maintain a record or account or to mukg therein

all such entries as are required by such rules or intentionally makes a false entry therein or prevents or, nlvﬂmoh\

the inspection of such record or account or the making of copies of entries therefrom or prevents or obstructs (h

urcd
ch ny;

fails to exhibit or conceals such arms or ammunition or refuses to point out where the same are or 1s manuf
or kept, shall be punishable with imprisonment for a term which shall not be less than [one year

<
entry into any premises or other place where arms or ammunition are or is manufactured or Kept or mlcn;:)?allv\

ut pv
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section 313 on this point. The plea of omission to put question under section 313 was raised

before the Supreme Court for the first time and prayed to sct aside the conviction. The Supreme

Court did not sct aside the conviction, However, the matter was remitted to trial court for

proceeding afresh from the stage of recording statement of accused under section 313 of

Cr.P.C. In Naval Kishore Singh v. State of Bihar! . in trial court accused was put only single
question covering the entire cvidence against him. On appcal to Supreme Court the appellant
for the first time raised the question of causing prejudice to him, Therefore, Supreme Court
held that accused having not raised any contention before High Court regarding prejudice

caused to him because of defective manner of his examination under section 313 of Cr.P.C.

Supreme Court would not aceept such contention especially when accused failed to show any

prejudice.

Right to remain silent

Another fascinating aspect of section 313 is the right of the accused to remain silent during his
his in essence is assimilated in sub section 3 of section 313 of Cr.P.C.

her bound to give

examination in trial. T
cmpowering the accused to remain silent during his cxamination. He is ncit
true answers nor he is liable for punishment for giving false answer. However, in Phula Singh
v. State of Himachal Pradesh’?, the Supreme Court held that the court is empowered to draw
adverse inference, if the accused choose to remain silent. Since, accused makes statement under
this scction without fcar or right of thc other party to cross examine him, in Sunatan Naskar

and another v. State of West Bengal®® the Supreme Court held that if the statement made are

false. the court is entitled to draw adverse inferences and pass consequential orders, as may be

called for in accordance with law. In Munna Kumar Upadhyay @ Munna Upadhyay v. State of

Andhra Pradesh®, apex court held that false denial made by the accused of established facts

can be used as incriminating evidence against him. But in Raj Kumar Singh @ Raju @ Buatva

v. State of Rajasthan®, the court cautioned that an adverse inference can be taken against the

accused only and only if the incriminating materials stood fully established and th/%gg‘s&is&l,\g}\
A ~J&2 N\

S
/7 SN ~

/3

not able to furnish any explanation for the same.

: s ] ; . \
and shall also be liable to fine: Provided that the Court may for any adcqusie~ing

cxtend to three ycars <
of imprisonment for a term of less than oloreyearf="

reasons to be recorded in the judgment impose a sentence
'1(2004)7 SCC 502

2ALR2014S.C. 1256

WALLR 2010 S.C. 3507 N\
M ALR 2012 S.C. 2470

¥ A.LR. 2013 S.C. 3150
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Filling of written statement by the accused

In the year 2009 an amendment was brought to the section 313 of Cr.P.C. in which they inserted

sub section S to the said section. As per this sub section the court may allow the accused to

submit written statement as sufficient compliance of this section.
Conclusion

QOur criminal justice is always looked down by the public because of the low conviction rate.
However. to increase the conviction rate, the rights vested with the accused cannot be taken
away. Tronically, today recording of the statement of the accused has become a mere formality

during which accused gocs on answering as “no”, “don’t know™ and “it is falsc™. This attitudc

rationale behind recording his statement. Finally. it is stated that number of judicial
pronouncements have asserted that examination is not a mere formality. Moreover, it is the
solemn duty of the court to fairly record the statement of the accused, to personally explain any
circumstance appearing in the evidence against him. Any lapse in not recording statement or
not recording the statement properly would be attributable to the court only and not to the
prosccution or the accuscd. Therefore, the Courts should comply with the provisions of scction
313 of Cr.P.C in an effective manner as it is one of the important stages of the trial and to

cnsurc fair justice.




