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Mapping the role of Human Rights Law within Bilateral Investment T'reatics

Dr, Tharanath’
Priya A, Jogadish®”’

Abstract

Developing countries signs BIT's to attract FDI. Very few countries incorporates hunan
rights in BIT for strong investor protection or associated fields like labour protection,
cenvironment prore;t_ion etc. But most of the capital importing countries are tied by investment
treaties -wirh the w-orsening of human rights practice. Whether the developing copntries
address the human rights issues in the BITs is a major question and if they are incorporated
implementation is the another part. This article provides a brief highlight with respect to
incorporation of human rights obligation into BITs and also gives an idea about India’s 2015

model which highlights human rights concepts.

Key Words: International Investment Agreement, Bilateral Investment Treatics,

Human Rights, -
Introduction:

The significant development of international law is the augment of bilateral investment
treaties'. The regional or bilateral economic treaties that contain an Investment subdivision
by means of Transatlantic Trade and Investment Partnership (TTIP), The Comprehensive
Economic and Trade Agreement (CETA) and the Trans-Pacific Partnership (TPP)% The great
number of countries signs bilateral investment treaties in order to attract foreign direct
investment and also because of the competitive pressure.

BIT differ from one treaty to another, depending on the provisions which the states are desire
to include, they usually contains the some of the general provisions like standard of
treatment, provide protection against direct and indirect expropriation, Fair and equitable
treatment of the investor, pro‘./ide for national treatment, full protection and security, free

transfer of funds and typically contains most favoured nation clause. These investment

:_Principal, SDM Law College, Mangaluru,
C_}ust. Faculty, JSS Law College (Autonomous), Mysore & Research Scholar, Kamataka State Law
}vacrs:ty, Hubballi. priya.jagadish2010@gmail.com A
Refer, Karl P. Sauvant and Lisa E. Sachs (ed.) “The Effect of Treaties on Foreign Direct Infestmen: Bilate
Investment Treaties, Double Taxation Treaties and Investment Flows, Oxford University Préss,~” A
Lorenzo Cotula, Rethinking investment treaties to advance human rights, IIED Bri ﬁr}% \
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treaties sho

of both parties, rather t

o S . 3
investment treaties be inclined to protect foreign investors and their assets’. Today’s

investment policies anticipate more than these general principles. The government of host

state needs to introduce or reinforce harmonizing measures to investment, such as

competition policies, environmental protection standards, taxation measures and regulation
towards the human rights proteclion“. Whether BITs influence developing countries human
rights practice this is the question which has to be addressed. It is accepted that developing

countries signs the BITs to attract the FDI. But Human rights groups articulate that the hands

of capital importing developing countries are tied by investment treaties, generating

important grievances and worsening government’s human rights practices. For example, the
UK —Colombia BIT was signed in 2010 but was only ratified in 2014. Human rights and antl-
‘poverty groups have argued that t!xis BIT exposes the Colombian government to costly
lawsuits and impacts land reform programs. Similarly, NGOs Recent work have rc‘servations
about the ongoing negotiations on a US-India BIT, including about how the investor-state
dispute mechanism undermines the domestic policy space and justice system.

Early investment provided investor protection through state to state dispute resolution. Most

“recent BIT provides foreign investors the right to adjudicate violation of rights in

‘international tribunal without exhaustion of local remedies. In case of non-compliance with
_arbitration decisions, broad rights to confiscate the host government’s property from around
the world. This provisions will led to the several repercussioﬁs: First is for the budgets of host
states because monetary awards have been large’. Second, when investors allege violation of
rights it leads to decrease in direct investment inflows. Third, a mere threat of arbitration
from investors can be effective in extracting concessions because arbitration is a high-risk,
high-cost option. Also, host states may be disadvantaged over investors because many

developing and middle income states have limited legal capacity to counter the BIT driven

investor-states claims.

“In contrast a very few countries mentions human rights in BIT for strong investor protection

or associated fields and developing countries would like to see BITs include more obligations

2 Yira Segrera Ayala, Restoring the Balance in Bilateral Investment Treaties: Incorporating Human Rights
Clauses. - '
henp Rt ,

5 The Rep_llt'ﬂic of India shall pay to White Industries the amount of A$ 4,085,180 ( Payable under the award) in
2012, decision against Czech Republic $350 million in 2001, Ecuador $ 2.3 billion in 2012(This is the largest
1CSID award to an investor and a direct consequence of the US-Ecuador BIT) ) ETHED
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for investors'. Related provisions like labour or environmental standards are increasingly

mentioned in recent BITs or BIT templates.

BITs contribute to a worsening of human rights practices. BITs lock in legally enforceable

conditions attractive to investors and constrain the states’ development and welfare policies.

With BITs in place, it is costly for states to reverse such policies in response to likely popular

e grievance and, in some countries, repression becomes relative]y‘attmctive. More specifically,
Nty the lock-in effect of BITs incentivizes governments to favour foreign investors even at the
'd; cost of violating the rights of their own citizenry’.
ng
19 International Investment Agreements and Human Rights
n‘g The balancing of IIA and IHR law is depends upon the states how they are going to draft the
tl‘ substantive investment clauses in the IIA. Certain host state actions in furtherance of thed
s human rights obligations such as right to health or right to work could be challenged by
ey investors through and arbitral claim for violating the FET standards and MFN clause or as
& mounting to indirect expropriation. This can result in the host state having to pay large sums
‘& of money in compensation to investors and also chilling effect of future regulation by the host
3 state.
ith IIA usually contains certain provisions which protects investors from the expropriation of
Uﬁ their property, unless it is done for public purpose, by paying a compensation in a non-
@ discriminatory manner, following due process and with the payment adequate compensation.
g Investors have argued that regulatory measures including measures to implement human
iczl rights obligations that impact the value of an investment amount to indirect expropriation’.
isk, Some International investment treaties contain the meaningful human rights provisions. The
m‘y cases relating to right to health, right to water and right to eciua]ity and freedom from
& discrimination describes how these tensions operate in practice.
L 4
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@ ;;";Ts:c 11::::::1 :gutr,luttrya"m;d:l BIT of Germany, France, or United States no explicit provisions to human
ghts reambular Tanguage, eption to this In Norwegian BIT model (2007) which mentions human ri ghtsin
. Rjg:tsstma B‘Idoft Oé’;er Fangjinl_‘l{c, Bilatzez)r:la;)lnvmmgn-t Treaties: The Global Investment Regime and ‘ll‘mu:ul
, I ritish Journal of Political Scienoee
en jtes/papers ssm.com/sol3/papers.cin?abstract_id=3054606, Visited on 17-06-2019. GRATTIN
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2010 In Phillip Morris International’initiated an international law suit challenging (\vq"-

Uruguay's tobacco control laws'®. The two laws challenged by Philip Morris required bO%

graphic health wai'ninas on cigarette packs, and limitcd tobacco: brands to a single bmnd_-
o

s were justified by The World Health Organisation. In 2008 and 2009 Uruguay

These law
adopted two new laws, the first to address the tobacco industry’s

ply some cigarettes are less harmful and tobacco industry tactic of replacing

use of brand variants 1
that falsely im |
)

misleading terms with colors; and the second to introduce more effective health warnings,

and to implement Uruguay’s obligations under the WHO Framework Convention on Tobacco

Control. The Tribunal concluded that the measures did not amount to expropriation and

. . 1 v
sovereign state can adopt any measures to protect public health'". :
o

In Azurix Corp V/s Argentina

The Arbnral tribunals are also considering Human Rights obligations cncompassing social

and environmental considerations against the application of substantive trculy plolu,tmnt. s

The recent bilateral investment treaty (BIT) arbitration case of Urbaser S.A V/s The N

Argentine Republic'” is one of the example where a state advanced human rights based

arguments in the context of an investment treaty claim.

The dispute in the Urbaser case arose as a result of the Argentina’s financial crisis. Urbaser
was a shareholder in a concessionaire that was in charge of the supply of water and sewerage M
services. Argentina’s emergency measures -led to financial losses of the concessionaire, -
resulting into its insolvency. Urbaser initiated arbitral proceedings against Argentina. For its -
parts, Argentina filed a counterclaim in which it alleged that the concessionaire’s failure to

provide the necessary level of investment in the supply services led to violations of the

human right to water.

The tribunal in the Urbaser case accepted its jurisdiction over the Argentina’s counterclaim )
based on human rights and confirmed that the “right to water” was a human right under
international law. It is the first award to provide an in-depth discussion on a state’s

counterclaim against an investor for an alleged violation of human rights obligations. At the )

® P!l“ip Morris v. Uruguay Philip Morris Brands Sarl, Philip Morris Products S.A. and Abal Iermanos S.A. v.
Oriental Republic of Uruguay, ICSID Case No. ARB/10/7

1 Also in Phillip Morris Asia Limited V/s Aush-:ilia,-UNClTRAL. PCA Casc No. 2012-12(17 December 2015

we-do/global/legal/trade-and- mv&stment/phlllp moms—v-uruguay# G MU 'rg\

5 ICSID Case No. ARB/07/26
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same time, the award does not mark the breakthrough of human rights obligations directly

: B 13
applicable to foreign investors .

On the other hand, in 2003 report by the United Nations High Commissioner for Human
Rights suggested the way some arbitral tribunals interpret investment treaties could make it

more difficult for states to honour their human rights obligations when doing so w_(zuld

adversely affect businesses. The concern is that the often-large compensation pay-outs that

the tribunals awarded to investors, and the significant legal costs and uncertainty associated

“ with arbitration might discourage cash-strapped-states from taking action to protect human
an.&i rigllg§.
® The states should continue to raise human rights issues as a guard or defence to BIT claims
@l by investors, invoking soft law human rights norms in jurisdictional defence and as a
substantive defences to allegations that state conduct breaches BIT-guaranteed standards c‘>f
® protection such as*fair and equitable treatment”. Following the Urbaser the respondent states
I:E: to continue exercising human rights standards as a sword in the context of counterclaims
sed against BIT claimants. The companies can help by anticipating, evaluating and taking steps
"

to mitigate actual and potential environmental and social risks at the time an investment is

\Qr made'?.

@ ~ Incorporation 6f Human Rights obligations into BITs
‘gl” l Incorporation of non-investment including human rights obligations in BITs is a major
its . A st s i o oo
ra question. This problem can be solved by examining the following provisions
2@
he 1. Where to include Non-investment and human in rights obligations BITs
H 2. The type of language used
& “3. The type of international instrument referred in BITs and why?
a'&n 4. The type of enforcement mechanism used in the treaty obligations.
der ‘
1’5 E "
Where to include Non-investment and human in rights obligations in BITs
®e ; . ) Ak,
o The inclusion of the corporate social responsibilities in the preamble of the bilateral treaties
® - would provide the positive impact. As preamble is a part of treaty’s context a reference of
ol Investment Treat Arbitrati i i i
P i caty itration, Urbaser'S.A. and Consorcio de Aguas Bilbao Bizkaia, Bilbao Biskaia Ur
® €rgoa v, The Argentine Republic, ICSID Case No. ARB/07/26,

hitps://www.iisd.org/itn/2018/ 10/18

/urbaser-v-argentina, visited on 16-08-2019.

io 14 E“a Davi H . . . . . =
s &S, Human rights issues in bilateral investment treaty arbitrations, N
https://humanri ights-issues-in-bi &
{ﬂt- ' 'Umannghts.ﬁeshﬁclds.conﬂpost/ l0283g8/human—nghts—1$su&s—m-b:lateral-investment-tr&tv- _ | '\'\
arbitrations, Visited on 20-12-2019. \2!
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the preamble of the treaty may colour the treaty’s object and purpose, 1§

human rights is
adopt morc balanced interpretation

would lecad the tribunals to

of treaty clauses.

Type of language used:

ffective corporation regulation, the provisions of the BIT must not only be . 1

define mandatory human rights

provision creates

To ensure the e
but they must create specific well

clear and unambiguous,
ity. It is essential that a treaty

ons applicable to corporate activ
obligations forcing corporations t

h a mechanism whereby non-compl

obligati
mandatory legal e treaty

provision must also establis

o adopt a certain behaviour. Th

iance is efficiently sanctioned

by an arbitral tribunal'’.

nal instruments that should be referred in BIT

The Internatio
The Only few areas of the international law defines the obligations existing in a treaty they @©
nd _anti—con'uption. The

are human rights, labour rights, the protection of the environment a
g initiative adopted this approach under which
A

tions Global Compact, a non-bindin
anies have committed to respect
d values'®. These ten principles ar

w. The BIT should also refer these inst

United Na
a set

in their business activities abroad

large number of comp
e drawn from the four above

of ten core principles an
ruments:

mentioned areas of international la
Declaration of Human Rights (UDHR) (1948)17 : ,

ternational Covenant on Civil and Political Rights (ICCPR) (1966)'8
amental Principles and Rights

anization (ILO) Declaration on Fund

Universal
United Nations In
International Labour Org

at Work (1998)"
ations Convention Against Corru

o O

~

United N ption (UNCAC) (2003)° )
man Rights Obligations into BITs, Rethinking Bilateral < %
D

for Incorporating Hu
Ed., Kavaljit Singh and Burghard Ilge, Page No. 213-

s and Policy Choices,

16 United Nations, Global Res. 64/223, 25 March 2010. The Ten Principles are: Human
ses should support and respect the protection of internationally proclaimed human

Rights: Principle 1: Busines

rights; and Principle 2: make sure that they are not complicit in human rights abuses.

Labour; Principle 3: Businesses should uphold the freedom of association and the effective recognition of the
ciple 4: the elim

right to collective bargaining; Prin ination of all forms of forced and compulsory labour;
inciple 5: the effective abolition of child labour; and Principle 6: the elimination of discrimination in respect

Princip
of employment and occupation. .
Environment: Principle 7: Businesses should support 2 precautionary approach to environmental challenges;
onmental responsibility; and Principle 9: encourage the
)

Principle 8: undertake initiatives to promote greater envi
d diffusion of environmentally friendly technologies. _
orruption in all its forms, including extortion

15 patrick Dumberry, Suggestions
Investment Treaties: Critical Issue:

215
Compact, UN GA

J

- < A\

development an

Anti-Corruption: Principle 10: Businesses should work against ¢

and bribery. ht -J/www.unglobalcompact.or what-is-gc/mission/principles Visited on 20-12-2019 )

17 United Nations, Universal Declaration of Human Rights, adopted on 10 December 1948 by the UN General ;
' ' )

Assembly: GA Res. 271 A (1II) UN Doc A/810. i P
- Intemational Covenant on Civil and Political Rights, adopted on 16

18 United Nations, __Upi,ted Nations
December 1966, entered into force on 23 March 1976, GA Res. 2200 A (XXI) UN Doc A/6316 (1966). )
Fundamental Principles anga4g -Work, adopted on 18

19 International Labour Organization, Declaration on
June 1998 by the Intemational Labour Conference. o i )
6 :
)
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Different Enforcement Mechanism
Giving references of international treaties in BIT is first step of improvement along with this
investor state dispute resolution must also contain a provision indicating how human rights

obligations imposed upon corporations must make it clear that an arbitral tribunal has

@.’s jurisdiction over allegations of human rights violations committees by corporations. There are
s three different enforcement possibilities that can be envisaged in a BIT’s investor-state
QY resolution clause. ' '
37%“ 1. The clean hands doctrine: In 57™ Report of International Law Commission it was
| -. observed that clean hands doctrine was an important principle of international I:fzw that
* had to be taken into account whenever there was evidence that an applicant State had
l“%Y not acted in good faith and that it had come to court with unclean hands. It was to be
we distinguished from the tu quoque® argument, which allowed a respondent State to
'hgh assert that the applicant State had also violated a rule of international law, and was
a set instead to be confined to cases in which the applicant State had acted improperly in
bG’VC bringing a case to court™>. The doctrine of clean hands is a source of law that can be
Ao applied by intemational tribunals in accordance with article 38(1) (c) of.the ICJ
L Statute. Arbitral tribunals may refer to the doctrine in the context of investor-state
@ arbitration. ~ .
ights 2. Offsetting of damages: A second available option would be to permit an investor’s
® claim even in the face of human rights vioIat.ions, but to allow the respondent state to
- raise any such allegations during the arbitral proceedings. This is the ‘offsetting of
& damages’ (or mitigation) option. A tribunal would thus take into account such
i‘l = allegations when making its determination on the merits of the dispute. These
' allegations should also have some impact on the tribunal’s assessment of
i::g | compensation for damages claimed by the investor. Thus compgasation should be
o:he reduced proportionally to the investor’s violation of human rights obligations.
legir; 3. Counterclaims: A third available option is a variant of the ‘mitigation option’
&;pm : discussed -above. Under this counterclaim option a claimant investor would be
:;’;; permitted_to file a claim even in the face of human rights violations, but the host
ogion | country would be allowed to raise human rights allegations in counterclaim.
;%m i g:;‘:fis}:;t;%?; gzlg‘l\;astlxzn(s2gloznnc3$os Against Corruption, adopted on 310ctober 2003 b);ti]i I){ll;l' 1}\7 .
on 16 aretort made by a person accused of a crime implying that the accuser is also guilty of the same crime,. " 2N
~ E Jhwww.collinsdictiona .com/dictionary/english/tu-quoque, visited on 21-12-2019 \ '
lon 18 Y Rq};rct :uf :lhnc International Law Commission, 57" Session UN DOC A/60/10, Para 236, Page No. 114, i
- | ' .un.or 1lc/documc-mauon/engl:sh/ro:ports/a 60_10.pdf, visited on 21-12-2019 f }:5,-’/’
¥ : %
= ’ \\\.‘ 5}':,7~-;< *\:\;\\;"{:
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Sometime tribunal 1
with the claim submitted by the il
this reason the counterclaim by the host state sl

. . , 23
BIT’s investor-state-dispute resolution clause™.

Hum=an Rights protection in India’s Model BIT 2015

may reject the counterclaim on the ground that it is (li:;(:nm‘ncctc

westor and thus outside the scope of arbitration, For

uld be expressly provided for in the !, 2

The BIT Model 2015 it clearly states that model BIT text will provide appropriate protection

to foreign investors in-India and Indian investors it
relevant international precedents and practices, while maintaining

investor's rights and the Government obligations.

A BIT increases the comfort level and boosts the confidence of investors by assuring a level

playing field and non-discrimination in all matters while providing for an independent forum

1 the forcign country, in the light of

a balance between the

3

for dispute settlement by arbitration. In turn, BITs help project India as a preferred foreign

direct investment (FDI) destination as well as protect outbound Indian I pI*.

Principle 9 of the UN Guiding Principles on Business and Human Rights says ‘States should

maintain adequate domestic policy space to mect their human rights obligations when

pursuing business-related policy objectives with other States or business enterprises, for

instance through investment treaties or contracts’®. India’s BIT 2015 model appcars to have

taken several steps towards creating such a domestic policy space.

The 2015 model BIT has specific exemptions to investor protections. It is an attempt (o

appropriately limit the scope of such protections and allow for neces

sary regulatory space.

Article 5.5 provides non-discriminatory regulatory measures?® but 2003 model does not

contain an equivalent specific exemption.

Another provision of 2015 model BIT prescribes the factors to be taken into consideration

when assessing whether a measure is expropriatory. Article 5.3(b) States that whether a

measure is expropriatory requires a case by case analysis of the economic impact of the

2 upra Note no. 51, Page n0.216-229

Mpress  Information  Bureau Government  of India,  Cabinet 16"  December, 2015,

httgs:/lp_uib.gov.in/newsite/mbErel.asgx?relid=13341 1, visited on 01-12-2019
25 Guiding Principles on Business and Human Rights,
https://www.ohchr.org/documents/) ublications/guidin

’ en.pdf, visited on 22-12-2019
2% 2015 Model Text for BIT Article 5.5 Provides non-discriminatory regulatory measures by a party or measures

or awards by judicial bodies of a party that are designed.and applied to protect legitimate public interest or

public purpose objectives such as public health, safety and environment shall not con

this Article.

jtute expropriation under

4
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measure, the duration of the measure, the character of the measure and whether a measure
breaches a party’s prior binding written commitments. Such a provisions sets out key factors

be taken into account when a tribunal studies regulatory actions.

One of the most important aspect of mény BITs is that inclusion of “general exceptions”,
General exception stipulate what regulatory measures would not amount to breaches of the
BIT, and therefore will not require the state to pay compensation to investors. General
exceptions are a comparatively recent development in BIT practice®’.

Article 32 of the 2015 Model BIT, titled “General Exceptions”, prevents the adoption or
enforcement of discriminatory measures by the party which are necessary to protect the
public morals or maintaining public order, protect human, animal or plant life or health’®.
Like Article 32, Article 5.5 also protects the Indian state’s regulatory capacity. Article 5.5
does not make express reference to human rights commitment but says that any measm.'es can
be designed and applied to protect legitimate public interest or public purpose objectivesﬂsué‘h

as public health safety and environment.

Investor obligation

Today international human rights jurisprudence has acknowledged that corporations and

* business entities also have certain obligations with respect to human rights. The 2015 model

BIT provides some provision for investor obligations with respect to protection of human
rights. Article 12 of the model BIT deals with corporate social responsibility which pro'vidés
the opportunity to investor to voluntarily incorporate internationally recognized standard of
corporate social responsibility in their practice and internal policies. The human rights
obligations which contained in the model BIT 2015 is-appea.r to be weaker than the

\

provisions mentioned in the draft model BIT 2015%,

f’ Supra Note No 47, Page no. 131.
* Article 32 of the 2015 BIT model provides General Exceptions : Nothing in this Treaty shall be construed to
prevent the adoption or enforcement by a Party of measures of general applicability applied on a non-
discriminatory basis that are necessary$ to: (i) protect public morals or maintaining public order; (ii) protect
human, animal or plant life or health; (iii) ensure compliance with law and regulations that are not inconsistent
with_ the provisions of this Agreement; (iv) protect and conserve the environment, including all living and
nonliving natural resources; (v) protect national treasures or monuments of artistic, cultural, historic or
gcha_eologiml*raluc. https://dea.gov.in/sites/default/files’ModelBIT Annex 0.pdf, visited on 22-12-2019.

“Article 12: Compliance with Law of Host State 12.1 Investors and theu Investments shall be subject to and
comply with the Law of the Host State. This includes, but is not limited to, the following: (i) Law concerning
payment of wages and minimum wages, employment of contract labour, prohibition on child labour, special
conditions of work, social security and benefit and insurance schemes applicable to employees; (ii) information

.

sharing requirements of the Host State concerning the Investment in question and the corporate history and ™=

hes

practices of the Investment or Investor, for purposes of decision making in relation to that Investmént ar-for - 1ot Py

other purposes; (iii) environmental Law applicable to the Investment and its business operation ;}Siv v

9
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Article 22 of the 2015 model BIT contains Transparency in Arbitral Proceeding- States that
defending parties shall make available to the public certain documents® that oral arguments
shall be made public including by organizing attendance through video links*® that awards

should be publicly available and that non-disputing partics can make oral and written

submissions to the Tribunal regarding the interpretation of the BIT??

@
L 4 Conclusion:
“.’0 Human Rights and BTs is important concept. Bringing human right law within investor-state
fan arbitration provides the protection to the foreign investment. Series of cases have arisen
A3 between for;:ign investors and their host-state ~where state compliance with investment treaty
s \

obligations in question and where human rights issues have arisen as a result of investment
’U’f projects.

o The states must satisfy three things to overcome the problems associated with the realizatipn
cide of human rights issues in BITs:
. | 1. Inclusion of human rights approach when negotiating the BITs -
{2l 2. BITs clauses should be designed with giving importance to }3uman rights concerns.
a'ka , 3. Creating proper dispute resolution mechanisms within national and international

system when such precautions fail.
rules India is renegotiating its several BITs with other countries. So India’s future negotiations

are crucial. The 2015 model contains few provisions which reflects human rights and also

@ contains other provisions that do not adequately reflect India’s human rights commitment.
'Y So future negotiation should provide a prominence space for human rights.
¢
on
nance ! e _ _ _ ) L
Y | i 22.1 Subject to applicable law regarding protection of confidential information, the Defending Party shall
make available to the public the following documents relating to a dispute under this Chapter: a. the notice of
. dispute and the notice of arbitration; b. pleadings and other written submissions on jurisdiction and the merits
MA) subfm'ttcd to the Tribunal, including submissions by a Non- disputing Party; c. Transcripts of hearings, where
xaand | available;  and . decisions,  orders  and  awards  issued by the  Tribunal,
V ) 51311)152'112\&6\;/;/.ﬁnmin.nic,in/siIcs/dcfault/ﬁlcs/ModclT extindia_BIT%20%281%29.pdf?download=1, Visited on
y ) by %22 Hearings for the presentation of evidence or for oral argument (*hearings™) shall be made public in
arty 1o accordance with the following provisions: a. Where there is a need to protect confidential information or protect
i@@le. | the Safd?’ of participants in the proceedings; the Fribunal shall make arrangements to hold in private that part of
w. (3) the hearing requiring such protection. b. The Tribunal shall make logistical arrangements 1o facilitate public
ex access to hearings, including by organizing attendance through video links or such other means as it deems ..
ULES, | appropriate, Howc:VLj. the arbitral tribunal may, after consultation with the disputing parties, decide t hold all,y,
P2- | O Part of the hearings in private where this becomes necessary for logistical reasons, such a§ when: g 2",
| §icumstances render any original arrangement for public access 1o a hearing infeasible. [ i SN
< ; Supra Note no 47, Page no. 141, \p
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