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an understanding ol technology, nced special adjudicating ofTicers, who can comprehend

256 | .‘_

ALTERNATIVE DISPUTE RESOLUTION OF INTELLECTUAL i ”" 7
PROPERTY DISPUTES: VIEWS "w
D Santhosh Prabhi bz“ 22
As aresult of the colossal vise in importance ol intangible nssets in contenporirygss e
cconomies, intellectual property (1) vights have grown considernbly inrecent yenrs, hoth e -
numberand in value. Disputes relating to intellectual property protection are also graduall iy
escalating in the Indian legal setting as well international level, I many enses, such dispute e
s -

concern parties established in dillerent countries nnd conducting business ncross the worl
D NS O N oo Apn IRAUITE) H U
Recourse to state courts to settle such disputes oflen proves (o bea cumbersome enterprisciss

given the need to conduct parallel proceedings in different countries, the applicability
different procedural and substantive laws (o the same dispute, the potentially diversg
approaches, perceptions and the inability of the judiciaries of many countrics to respond s
atimely and efTective manner to requests for the enforcement of 1P rights, “
Intellectual property protection is available [ora limited period (or the intellectual propery
creator who has to enforce it in an cfTective manner, 11 disputes are creeping up in cver
stages of registration and commercialisation. Along with complex formalitics associnted
with registration of 1P, disputes are undesirable though incvitable, Cost associated witkgs s
these stages will result in to dead weight loss to the industry and cconomy. The need fod A
eflective solutions or mechanisms for classifying and clari(ying issues pertaining to 11 rig hegSsass :
is frequently felt among related parties, This is particularly relevant because the aggrieved :
person enjoys limited rights and the only remedy available is that which is prescribed unde
substantive legislations.
As observed in Shree Vardhman Rice & Gen Mills v. Amar Singh Chawalwala'g

'}

Matters related to patent law and copyright law, which involve intersection with scicnee ang

the interdisciplinary nature of the case at hand with sufficient case. The limited nature
protection given to the ownerof intellectual property rights, calls for developing mechanisng
to execute immediate and swill justice. In matters relating to trademarks, copyright ang
patents, the provision of C.P.C.* should be strictly complied with by all the Courts, and the
hearing of the suit in such matters should procced on a day to day basis and the (ina
judgment should be given normally within four months from the date of the filing of the sut
Reiterating its stance in, the Supreme Court’ ol India held that “experience has shown tha

*Assistant Professor, SDM Law College, Centre for Post Graduate Studies & Research in Law, Mangaluru

'(2009) 10 SCC 257
2Order XVII Rule 1(2)- cost of adjournment- in every such case the court shall fix a day {
of the suit, and shall make such orders as to costs occasioned by the adjournment or

court deems fit.
3Bajaj Auto Ltd. v. TVS Motor Company Ltd., JT 2009 (12) SC 103
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" wbunal from administrative decisions concerning grant or refusal of all the IP rights governed
| Bv that code including patents and trademarks.

: m our country, suits relating to the matters of patents, trademarks and copyrights are
” ding for many years and litigation is mainly fought between the parties over temporary
menction. It is evident that due to unwarranted delay in the disposal of cases and the costly
‘ 2=anon which could prolong the protection accorded to the work, rather than promoting the

Faress of intellectually protected work. As a result, Alternative Dispute Resolution (ADR) 38
=xsures are gaining prominence for enforcing the protection of intellectual property. The g
mmwneved parties are opting for ADR mechanisms for the advancement of intellectual property b

= s as well. Moreover, the commercial nature of the transactions in volved in majority of
meilectual property based litigations, solicits such an approach. The object of'this paperis to

alscuss whether arbitration is currently allowed by national legal systems with regard to 1P "

slsputes. 2 4
+ * The question as to whetheran IPR dispute is arbitrable or not, has been around for quite -
: sme time now. With the growing trend of arbitration clauses being invoked to resolve IPR
“&sputes. a better understanding of this concept seems to be imperative for lawyers. In this \
.mgm-d. legislative attempts and judicial concerns to allow arbitration as an alternative means k-
“at settlement of intellectual property dispute need to be examined further.
| Scenario beyond India ] 7
. Under the modern legal system, there has been shift towards arbitration of IP disputes 1 ‘.,
- =pecially inrelation to licensing and transmission of the registered IP rights. The disputes in %
_mtation to claims for compensation or damages are usually referred to arbitration in most of 3 3
i jurisdictions. More so, since they do not involve public interests, the right to compensation _ A
* < be settled or even waived by its IP holder. £
. Thereare few jurisdictions which have been pro-active in allowing arbitration of disputes :~ =
- m=lating to registration of the IPrights. For example, under the Spanish law, Article 28 of ¥
'; “Lev de Marcas ‘contains a provision to this effect, which states that “interested parties ,

* z=nv submit to arbitration of contentious issues that have arisen in the context of proceedings
. =mmed at the registration of a trademark, in conformity with what is established in the claim

% document”. But this comes with an exception that *'in no event issues conceming the occurrence
', af formal defects or absolute registration prohibitions be submitted to arbitration®”.

Article 48 of the *“Portuguese Code of Industrial Property” provides for appeal to arbitral

But the above stated approach has been rejected in majority of the jurisdictions by

j &sapproving arbitrability of disputes concerning the validity of registered IP rights, such 2

' those resulting from the patents, trademarks and designs as invalidation of such [P rig ,(‘,;@ %
TDanio Vicente, ‘Arbitrability of intellectual property disputes: A comparative survey’, Arbitration In / ona
¢OUP 2015) 151. =Y
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been exclusively reserved to the national court system. For example, in Germany, juriscciss ey pertinent !

to qeclam nullity of patents belongs to the Federal Patent Court® although patent infringea
claims were considered arbitrable as it formed a part of the private rights but the validz=s " W=
patents have kept out from the purview of arbitration duc to patent being amonopoly s
Also any agreement reached between parties in relation to validity of the patent rights :
aflect third parties. =
From the discussion of above stated international regimes one can arrive at a concles i b
that there is a general consensus that issues relating to the validity of the intellectual prope
rights is reserved with the national courts or other specialized institutions cnumerated. .
In 1982, U.S. Congress enacted a series of legislative Acts which provided tha ‘ Seimial Developnr
e the contract
: ~F Appeal agre
crate forart

B i men a paten!
srbitral aw?
i againstth
arbitral pr¢
d oflicient ¢
ce courts in th
s ereby SCEIC
s This position

contracts may contain a provision requiring use of arbitration to resolve any patent dispes
Tn 1984 this was followed by two federal laws which further expanded the role of arbiurzass
in the resolution of patent disputes. Firstly, *‘Patent Law Amendments Act of 1984 replz
subsection (a) of 35 U.S.C. (United States Code) Sec. 135 and promoted use of arbi I
in resolution of patent matters. Sub-section (a) of 35 U.S.C. Sec. 294 provides for vol m
arbitration in relation to patent dispute and states that “A contract involving a patent orz :
right under a patent may contain a provision requiring arbitration of any dispute relatine®
patent validity or infringement arising under the contract. In the absence of such a prov -«
the parties to an existing patent validity or infringement dispute may agree in writing to s&x
such dispute by arbitration. Any such provision or agreement shall be valid, irrevocable, =2
enforceable, except for any grounds that exist at law or in equity forrevocation of'a contractisssie—
This clause explicitly provides for arbitration of disputes relating to patent validity » s inthisca
infringement. With the American legal regime providing for arbitration of validity of patem - vwell hav
was a departure from general agreement among other legal jurisdictions which consides $ s 1) on the g
disputes relating to patent validity as non-arbitrable since decision of such rights affectz® >§x§_an. the An
third parties. ' e catent dispy
A critical issue that arises by allowing arbitrability of validity of patent disputes com= mechanisn
forward at the stage of recognition and enforcement of the arbitral award which has be=g
rendered in the USA and is sought to be enforced in a foreign jurisdiction wherein the law o388,
the land provides non-arbitrability of the patent validity dispute. Such an award can b Bl s 1o the i
challenged under Article V(I)(a) of “New York Convention”, as award was “not valid undss 48
the law to which the parties have subject it”. Also, recognition and enforcement can bag
refused under Article V (2), which provides that recognition and enforceability of the awar&

b

can be refused for it being “contrary to the public policy”. -
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fvinzernadl . '-'nﬂlhg}r pertinentissue which arises due to inter party applicability ol patent arbitration bir
\’;1l;di1\ : ;\‘\ kbn .\‘p.\tuu fngn T\‘u.\ been m.ln.ngcd‘snnull.mcously inmore than OnL_[llrlbdlClIOI'l. 3
»r'volv ﬁ-‘l 3 R .n» nmhl :T\\'z\ld }\:ls&C‘(i (jl.\ \'nhdlly.ol the patent disputes in the USA, the award is 3
e i =2 only against the patent infringer, against whom the award has been passed. This leads a2
"z“‘cl"’ s =iple arbitral proceedings against the patent right violators, which defeats the purpose -
_ cand eflicient dispute resolution of patent right. i
:I.‘tl);:iu:‘i T % the courts in the USA have taken a stance against the arbitrability of patent validity E
b 3 =T thereby segregating the public enforcement and private enforcement ol the patent i
?“‘““d : = This position is evidently clear {rom the case, “Beckman Instruments, Inc. v : ‘
@d ‘P““ "R seeSscal Development Corp™ The Bench agreed with the view taken by the district 4
atent d}‘P = ' — the contract did not expressly provide for arbitration of patent validity claims. Also, s
Ot *“’1“""‘3‘- Smmz o Appeal agreed with district court that the questions relating to patent validity are B :
). : ‘ Spriate tor arbitral proceedings and should be decided by a court of law, given the y }
=edlic interest in challenging invalid patents. i
tors Oh‘“ = L * SJmmilar position was taken in “Ballard Medical Prods, v H. Earl Wright'”, wherein :
(@ entor ST Court of Appeal dealt with the issue of limits of arbitral tribunal’s power to deal with -
ute relau‘n_g . s=rms against validity of patent. The Court of Appeal concurred with the opinion of the : _ 3
lf < Provinnag === court, which had stated that, “It is one thing to say that arbitrators should consider B
TE@NE 10 ST &= policy in doing their job and quite another to say that arbitration boards constitute o
eyocable. i E=sox: of roving Patent Office empovwered to pass upon the validity of patents and enforce ‘ L
Ol GOnt= =1 laws wherever they may find them”. The district court further added that, “had
L@:lidiny =y i this case taken it upon themselves to invalidate Wright’s patents, Wright might ‘ o
0 ai'pat = M= well have been able to petition this court to vacate the award under U.S.C. Sec.
ch cons1G==SEEREE=# * on the grounds that the arbitrators had exceeded their powers.” '
<@ affecs Sxsao. the American legal system’s approach has been pro-active towards arbitrability 3 ;
Y £ S=m==nt disputes as it provides for significant benefits over litigation. It provides for "
lisputes com #=== —=chanisms like avoidance of jury driven awards, freedom to choose well qualified “‘ %
h @ has b s who can deal with technicalities of patent regimes and issues of law and technology
g thelz=g : - But not the least, confidentiality of the process and privacy of award. One of the new : §
award cza® %50 10 the list of benefits is the emergency arbitration process. Itis very efficient in ‘ ;
®lid 1 ,. > f‘ == interim relief'to the applicant even before appointment of arbitral tribunal. v
e@ent caak @5 Position :
y o.F thea ~2chitrability of the disputes in India is largely guided by the public policy principles B

z E=nents of the Supreme Court of India and various High Courts. But they have ng

£ 35 (7th Cir. 1970).
327 (Fed.Cir. 1987).
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o Coeopressmaciearpicture onthe arbitrability of patent disputes. The question@ ey don’tnec
Lottt A6 3 o :\ic Ot.u (,ils‘

e s Wi SUCLELY :L»" o 91, "—w‘.. <1 s S i s e
L Giac paient disputesin India. the position is unsettled and this is coupled

-

J—:?L-?Z judicial precedents. The only reference to the process ofrarbitration in the *“Pat quesuons “_m
A 1s under Article 103 (5). which provides that High Count, while hearing the disputes =g 71 rem. 1\
relatioa to gc emument’s use of patented invention, may order whole proceedings or s 2nd there!
GuEshion or tssue of fact to be referred to an arbitrator. Apart fromthis provision, the *Pat g rathe
AL 19707 25 well as the “Arbitration and Conciliation Act, 1996 along with subsequa sscermstances” |
.:ir:*e"s” are both silent on the issue of reference of patent disputes to arbitration. i porusalofth

¢ courts in India although have tried to answer this question, subscquent judgements @ fss sotrability
coh Conirte N . :
High Courts and the Supreme Court have made the answer increasingly complai ggses' < that cert

2nAd oe 2804 Tha v 7 = 4 1
zod cacrypted. The Supreme Court in Common Cause v. UOI" had mentioned that £ ss@e zrhitrable
judgmentona Bl B neither

1

Potont Toada P - - - . o & i . 5 .
Patent. Trade mark or Copyright is a judgment in rem which includes infringement ofgl =< policies!
pZient or tracemark or copyright etc. and the remedy against violation of such right in resy sze=s Zispute:
woulc be only before a Civil Court 2nd not before an Arbitrator. The Delhi High Court cet Samvr 2! Intel)

(U8 o

similar lines held in Mundipharma AGv. Wockhard’ that claims arising out of copyright® | “sm==h2ning
infringement are not arbitrable given that copyright isa statutorily granted right. On the contras ; Ez:& .
the Bombay High Court in the case of Eros International v. Telemax Media'® whik , -é:::f‘ of'l

deciding an application under Sec. 8 of the Act”, completely disregarded the question i | >=hamen
non-zroitrability just because there was a question of copyright infringement involved. Thett fmes —rovidin
judzement dwells on the supremacy of the parties’ will to arbitrate and discourages the S “and He
courts stepping in to supersede this will. It creates a sub-category among IPR disputest® meets of art

perzining w infiingemem claims, affecting only rights in persona and therefore being amenabEs® e=<onort

to zrbitration. 1 .'» —courag

This stringent principle has further been diluted by various judicial pronouncements. Thef  asme=eni di3]
Supreme Court inthe case ofd. Ayyasamy v. A. Paramasivam'? where although the disp m{ -§ & First
wasrelating 1o a right in rem (i.¢. adjudication of fraud) which can normally be done only by = osion st
ordinzry civil courts allowed an application under Sec. 8 of the Act. The court observed thef + =2-==c:ratior

the zllegztions of fraud were not that serious and could be taken care by the arbitrator as§% ‘&rmTaiion
well This shows 2 subjective approach of the courts towards arbitrability of matters pertainin &
1o rights in rem. Further, the Madras High Court in the case of Lifestyle Equity v. 0.D.8% ¢
Seatoman Designs”specifically held that disputes pertaining to IPR are arbitrable when o oo 1o ¢

1995 6 SCC 667 P e DU
1991) ILR | Delbi 606

2016 (6) BomCR 321.

" Arbiteation and Concilitation Act, 1996 7N )
2AIR2016SC 4675. . wmoe KoODS
2017y 8 ML) 385 3




‘ The questions:
fthisis coupled

1in the “Patex
‘i‘g the disputas;

- Ey don'tnecessarily affecta right in rem. The court explained this analogy by citing an
e of'a dispute relating to patent licensing which may be arbitrable but nota dispute
gacsuons the validity of the patent. Although in the dispute the question was in relationto
i rem, it was observed that it pertained to only a better right of usage vis-a-vis the

I‘Oceedi O — . . ~ . . . :
ngs or z == and therefore in the present case it would fall only within the realm of a right in

(?11, the “Pateat888emencn rather than a right in rem, bringing in the much required test of “facts and
"m? S“t?seq mmstances’ into picture yet again.
0 ar‘bllmuon. | Porusal of the Indian statutory law and the case laws at first glance gives an impression
N l:ludgcmems I 1 ' rarbitrability of the patent disputes is prohibited in India. But a closer look at the case law
) "‘$l-\' coOmplaiifgmenis that certain subordinate patent rights which arc in personam rights are considered
menuoned tha > arbitrable. :
. Butneither the “Arbitration and Conciliation Act, 1996 nor the intellectual property

& inee o 5 . : y 5 : -

_‘ ' k.&mem of = policies have clarified and laid down a clear proposition on the arbitrability of the

such 1 e - : g : do o Vi
nght i Shass tdisputes. This has led to lack of statutory clarity in rclation to patent arbitrability.

1O HIg - . " . . :
4‘ Court ol Saoonal Intellectual Property Rights Policy, 2016." stated that one of its objectives was

a110 ey . = o . . LT

@' O copyn g S wthening of enforcement and adjudicator mechanisms for combating intellectual property

AL On 4 e e 3 . . ~ .
A the contrargiies, =5rs infringements’. It further made a reference to strengthening of ADR methods in the
\ S edia®

) sotution of 1P cases.

‘o 1€ question of . Parliamentof India may have to bring legislative amendments in the arbitration and patent
‘niinvolved. ThaSl ey < providing clarification on arbitrable aspecfs of patent rights as has been done by the
“isCourages th=88 EX “and Hong Kong'é. Legislative amendments can provide clarity on the controversial
® I.PR disputes i’ =pects of arbitrability of patent disputes like conceming scope of counterclaims such as
ea-emg amenabl=88 =ctsion or inclusion of counterclaims challenging the validity of patents. Legislative clarity
=l encourage patent arbitration. Further amendments should be made to allow arbitrability

ax patent disputes relating to three types of disputes.

‘@ cements. §
ouvh the dispu= 8 '
¢ done only by 8 . Zmovision should be made to allow arbitration of such disputes between the parties. The
! @bserved tha 888 =1 rhirration and Conciliation Act, 1996 should be made applicable to such disputes.
thg arbitrator as ,7 _Arbitration of patent infringement suits should proceed on lines similar to conventional
iatters pertaining 8 ' =mmercial arbitration. The arbitrzl award should be binding only upon the parties to the
-Quityv. Q.. || &spute. Wherein, a defence is raised as to invalidity of patent, the arbitral tribunal should
A m 2 ».gmceed to decide such claim. The arbitral award should be binding only upon the parties to
1 #e dispute and affecting rights and obligations of the parties towards each other.

?- Firstly, commercial disputes between parties involving infringement of patents.
-

®
“=zmps://dpiit.gov. in/sites/default/files/national-IPR-Policy2016-140ctober2020.pdf, last visited on 2110.2Q21
° =23 US.C. §294 (a). \\_\\NA%
*tiong Kong Arbitration (Amendment) Ordinance, 2017, Part 11A. §Y~ .
® Al . &)
<
° 67 = Qne
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ntdisputes arises when a party f - 2ir fcg'.Stra“O'
atent Office and an objection is raised to such gl ention in five
¢ "Patent Act. 1970” allowing arbitration of such S zountries. T}‘]C
the arbitrator will decide which party has the right to get the patent registered. g &<utes which, in

Once the arbitral tribunal has made the decision as to who has right over the patent, the
Patent Office should proceed to decide whether the patent should be granted or not. This
preserves the confidentiality of the proceeding as well because there is no need to publish the
award. Adoption of such system ol arbitration in India would preserve confidentiality of
arbitral proceedings in contrast to the limitations of the USA system of deposition of the f&
award with the Patent Office, which makes the award a public document.
Thirdly, to provide for arbitration of dispute which arises when a party submits to the
Patent Office, an application for registration of the patent and the Patent Office citing certain
defects in the application rejects the patent application. Now, the disputc arises between a
party and the Patent Office involving refusal to grant of the patent. The arbitral tribunal will £
rule whether the grounds taken by the Patent Office rejecting the application are valid or not.
The award passed by the arbitral tribunal will be binding on the Patent Office. The Patent
Office will proceed to grant or refuse to grantpatent in accordance with the decision of the
arbitral tribunal, considering whether there existed any defects in the patent application.
Provision can be madec to allow intervention by the Patent Office and other non-
governmental organizations, indi viduals, trade associations, as “amicus curiae” in the dispute
involving infringement of patent to assist the tribunal on technical aspects of patent law and
allow uniform application of patent law. The amicus curiae briefs will assist the arbitral
tribunal in determining the factual and legal issue related to arbitration by the Patent Office 5 S —roceedings w
bringing its expertisc and knowledge. T srallonting
Analysis B o= finality in
Since intellectual property rights like patents form a critical branch of commercial £t g‘z:e: siccourts Tl
agreements for businesses, dispute resolution clauses should be carefully drafted and
mechanisms should be chosen carefully. Legislature and courts in India are required to make
immensc treads in promotion on arbitrability of the patent disputes by providing an effective,

Sccondly, the important aspectofarbitrability of pate
files for registration of n patent with the P
patent. Amendment should be made in th
objection, where

Mer-onal court syst¢
o redrossing
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cfficient, competent arbitral tribunal for resolution of patent disputes. In the present age of #8 L
. . - . ye B pemiorce *
growth of research and technology, failure to provide mechanisms for patent arbitrability $ag = -
. - e ments.
weakens cffectiveness of patent rights. 4

IP rights have 4 limited territorial scope of application and can exist in parallel in ), Toearbitrall
different jurisdictions. IP rights that do not require registration, such as copyrights, may
automatically subsist in all member states of the World Trade Organization (WTO), whereas
IP rights that require registration, such as patents, can only come into existenge faiho

jurisdictions where

% F<ures, if com
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Qn‘scs when a pary
® IS raised tos
arbitration of's

=T registration is sought. For ex

ample, ifa patent holder would like to protect his or
=mon in five diflerent cou

itries, he or she would have to apply fora patentin each of
Sesmninies. The territord

( alnature of 1P hag important consequences for the resolution of:
Spatent registored REE b R T i : isting i iple jurisdicti
! | gIstereg Sz, \\lmh.mpmulw.ollcnconccmpamllcl IP rights subsisting in multiple jurisdictions.
rthe patent, i : i
@ the pateny, s coun systems are incapable of e
anted ornot, Ths g

solving IP disputes on an international basis and

= : rdressing infringements of Ip rights in various countries entails litigation in multiple

=== courts. In other words, ifa patent i infringed in five different countries, the patent

.: ‘ Idhave to initiate five difTerent court proceedings in five different jurisdictions to

TRt its TP, The uncertainties inherent in parallel litigation are self-cvident: different

i sinvolve difler ng procedural and substantive treatment of similar issues, in different

==mes and by decision makers with varying degrees of experience or relevant technical
—e 4
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s costbenefits to this: few

allows the parties to resolve multi-

gle neutral forum. There are obvious
crcounsel is involved, disclosure exercises are not repeated,

aCC. The Parea . . . . .
=0 have to attend only one hearing to give their evidence. Importantly, there is no

g-.
o N AT se s
‘@cision Ol thaSeLt .

4
sppfication, «t coaflicting decisions colncer.'m'n.g identical parties and essent.ially identical facts. Another 1
@ - -7y =2 that speaks (or art?ltrauon ’IS party autonomy. The part1e§ canagree on pI‘OC‘edL-lI‘a.l =
&t dispu- W accommodate their needs m' ways that may not be permitted under domestic civil £
; ==z rules. For example, the parties can choose th
patentlaw apd 2

e applicable law, the language of the
choose between institutional and ad
there is scope for the parties to shape
uding, for example, by bifurcating the
r, arbitration is often better suited to
nly subject to very limited review by
th the enforcement of fore; gnjudgments

an 150 jurisdictions under the United
ention on the Recognition and Enforcement of Foreign Arbitral Awards (New

resent age of [ ﬁ(‘ onvention). The New York Convention provides only seven limited grounds for refusing
TN ' (whi i aw or fa
aPitrability 83 BEtorce an award, none of which entail errors of law or f;

S ments. |
n:a rallel in A ; Toearbitral tribunals are also often better suited to awarding appropriate remedies in IP

r‘ns may & &spues, if compared to state court Jjudges. In arbitrations, the parties are free to select
o b £ ™

%whereas

ce in those

@ the o B xon, 'the seat of the arbitration, and they can also
“@'ent Office s=—=xrration. Even while the arbitration is ongoing,
cosedings with the oversight of the tribunal, incl

(] o -- or adopting an expedited procedure. Moreove
f.\mmerci ol it m = ninality in the dispute given that awards are o
drafted ang ¢ ====accourts. There is no worldwide treaty dealing wi
Qi malesl ' ====s arbitral awards are enforceable in more th

' @cTective, (S M=wes Cony

ctby the arbitrators relating to

i3

- =mztors with the necessary expertise in the relevant areas of technolog

gy or law which T
. . : . NATHE
 ==2les them to ensure certain quality control (for example, if appropriate, by seleg S s"l;- \
:zzmaﬂ expertsas co

S
-arbitrators rather than a having a tribunal that consists only of layfre}
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Finally, arbitration has the key advantage of being an inherently private process. Theg A STU]J
parties to an arbitration can cnsure that the proceedings, and the information made available
within these proceedings, remain confidential. This is particularly important in [P disputesd
where trade secrets or other commercially sensitive information js involved that would loselt )

all its value should it be disclosed to the public. However, partics should be mindful of the : e
differentapproaches to confidentiality taken in various jurisdictions when selecting the seaffaf == Law ©
of the arbitration: there may be gaps in or exceptionsto p
of specific rules to fully ensure the confidentiality of the
advantages, there seems to be g growing trend in tl

rotcction that require the agreeme sOcT 2 Cnar
arbitration. In light of the foregoingags=e 1010

1c use of arbitration to resolve [P disputes® o311~
Forexample, the Arbitration Center of the World Intellectual Property Organization (WipQ et and
has administered over 580 arbitration and mediation cases in the period 2009-2017, 25() o ; .
which were filed in 2016 and 2017 alone."” :

putes are demonstrated by its rising i -

The benefits ol using arbitration to resolve IP dis

in recent years. Arbitration offers an attractive solution to IP owners who wish to resolvels ®o=== 00
their disputes in a fast and flexible way, especially when parties from different jurisdictions e
areinvolved. If well-managed, arbitrat

aless adversarial process, allowing the parties to begin] -’" DA
srelationships with each other. However, the paricg ¢ e — - or

and their legal counsel must be aware of the peculiarities that arbitration entails, in partic 3

the issue of arbitrabil ity, both when selecting the seat of the arbitration and when considerina® -
the likely place of enforcement.

The recent amendment'*
ofdelays, high costs and ine

isasignificant step forward in overcomi ng the systemic malai
ffective resolution of disputes, which had plagued the arbitratiae
, since many would agree that
»anddid not result in cultivating the culture of arbitrati o
will also have to withstand the scrutiny of Indian courts that "z
ir interventionist approach. The recent Judgments of Indian cours
which have had an occasion to interpret the provisions of the Amendment Act, is an eards
indication that these amendments wil] be subject to further Judicial scrutiny. It will be intere
to see how the courts interpret the new amendme

the amendments for improving the system than fo
premise., ’

in India. These amendments
ofienbeen criticised for the

.5

nts in future. The spirit could be to acceps

-

I proving or outweighing any existing lec=

"hnps://www.wipo.inl/amc/cn/lasl visited on 23.10.2021.
*Arbitration and Conciliation Act 2019
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